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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the District Court erred in 
refusing to grant leave to appellant to withdraw a plea of 
‘“Couilty”’ and to enter a plea of ‘‘not guilty,’? when such 
request was made by his counsel before sentence was im- 
posed; and especially when counsel advised the Court at the 
time that accused had valid defenses to the count to which 
he had pleaded ‘‘guilty,’’ and to the indictment. 


2. The question is whether the District Court erred in 
overruling the written motion to permit appellant to with- 
draw his plea of ‘“‘guilty’’ to Count I, and to enter a plea 
of ‘‘not guilty’? thereto, when such motion was made im- 
mediately after imposition of sentence and prior to commit- 
ment thereunder, and where said motion, the uncontro- 
verted affidavits of appellant and his former counsel, and 
the testimony adduced by the prosecution at the hearing 
on such written motion conclusively established that prior 
to imposition of sentence the appellant moved the Court 
for permission to withdraw said plea of guilty, and that 
appellant is legally and factually “‘not guilty’’ of the count 
to which he had pleaded guilty. 


3. The question is whether the District Court erred in 
denying appellant’s request for withdrawal of his plea of 
‘“‘gnilty’’ even if such request was first made in writing 
immediately after imposition of sentence, and prior to in- 
earceration thereunder, where it is clear that appellant has 
defenses to the charge to which he pleaded ‘<euilty,’’ and 
to the indictment, and where denial of such request results 
in manifest injustice, and in a miscarriage of justice. 
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In THE 


UNITED STATES COURT OF APPEALS 


For rae District or Cotumsm Ciecuir 
No. 15,996 


Ernest Mark Hicu, Appellant, 


Vv. 


Unrrep States or America, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is based on Title 28, U. S. 
Code, Section 1291, and Rule 37 of the Federal Rules of 
Criminal Procedure. 


STATEMENT OF THE CASE 


Appellant was indicted on October 20, 1959, in a two 
count indictment alleging violations of Title 2, Section 192, 
United States Code. Count I alleges that appellant was 
duly summoned as a witness by the authority of the United 
States Senate Select Committee on Improper Activities in 
the Labor or Management Field, to appear before that Com- 
mittee in the District of Columbia on May 22, 1958, and 
to give testimony and to produce certain papers, upon a 
matter under inquiry before that Committee, and did on 


2 
said date, unlawfully fail and refuse so to appear to give 
testimony, and thereby willfully did make default. Count 
II alleges that appellant in the district Court of Columbia 
unlawfully failed and refused to appear to produce papers 
requested in the same alleged subpoena, and thereby will- 
fully did make default (JA 1). 

The Senate Committee Report in this case (introduced 
at the hearing on the motion to withdraw plea of guilty) 
indicates that although an alleged forthwith subpoena was 
served on accused on May 13, 1958 commanding him to 
appear before the Senate Select Committee at the Senate 
Office Building, Washington, D. C., there was attached 
thereto a letter signed by the Chief Counsel of said Com- 
mittee informing the accused not to appear as commanded. 
in said subpoena. The Report further indicates that there- 
after conferences were had between a lawyer in New York 
and employees of the Committee regarding the substance 
of the inquiry and to arrange for an interview with ac- 
cused. Thereafter, the Chairman of the Committee allegedly 
sent a telegram to accused directing him to appear in room 
101, Senate Office Building, Washington, D. C., on May 
22. 1958. Both counts of the indictment charge appellant 
with contempt in failing to comply with said telegram. 


Appellant was arraigned on October 30, 1959, and entered 
a plea of not guilty to the indictment. On February 26, 
1960, the appellant withdrew his plea of not guilty to Count 
I of the indictment and entered a plea of guilty to that 
count. His case was then referred to the probation officer 
of the District Court for pre-sentence investigation. 

On May 13, 1960 the Court ordered his bail revoked and 
committed the appellant for a period of not less than four 
days to the D. C. General Hospital for the purpose of ascer- 
taining the appellant’s physical condition. The appellant 
remained in said hospital as a prisoner patient until ap- 
proximately May 28, 1960. He was then ordered to appear 
before the District Court on June 3, 1960 for sentence. 
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While in said hospital under said Court Order, and 
approximately 10 days after his commitment therein, appel- 
lant wrote a letter to his then counsel, Murdaugh 8. Madden, 
and requested said counsel to visit the appellant with ref- 
erence to his case; that appellant’s purpose in requesting 
counsel to visit him was to inform his counsel that appellant 
wished to withdraw the plea of ‘guilty’? theretofore en- 
tered by him and to again enter [a] plea of ‘‘not guilty”’ 
because the appellant was not legally or factually guilty 
of the count to which he had pleaded guilty. Shortly there- 
after, and while appellant was still in said hospital under- 
going the said physical examination heretofore referred to, 
said counsel visited him, and the appellant then told said 
counsel that he desired to withdraw said plea of “guilty” 
and enter a plea of ‘‘not guilty” to Count I of the indict- 
ment because he was not legally or factually guilty thereof; 
said counsel told appellant that he would see the District 
Judge and request permission of the Court to permit appel- 
lant to withdraw such guilty plea; that immediately upon 
release from said hospital the appellant telephoned his then 
counsel, Murdaugh S. Madden, and inquired regarding the 
result of said counsel’s promised request of the Court to 
permit the appellant to withdraw the plea of guilty there- 
tofore entered by him; said counsel told your appellant that 
he talked with Judge Morris on May 27, 1960, and that the 
Judge told said counsel that the Court would consider the 
matter of withdrawal of the guilty plea on June 3, 1960 and 
prior to the imposition of sentence on the guilty plea; that 
thereafter on June 3, 1960, appellant’s then counsel in- 
formed appellant that he had made an oral motion in the 
Chambers of the Judge for permission for appellant to 
withdraw the said plea of guilty to Count I of the indict- 
ment and to again enter a plea of ‘not guilty’? to that 
count; counsel further informed appellant that he made 
such motion on the ground that the appellant had definite 
evidence available which would constitute a legal and fac- 
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tual defense to the count to which he had pleaded guilty, 
and that the Court overruled said motion. Thereafter on 
June 3, 1960, and prior to imposition of sentence, appel- 
lant’s then counsel further informed him that said counsel 
could not in good conscience permit the plea of guilty to 
stand because appellant was not legally or factually guilty, 
and that counsel would again see the Judge and request 
leave for appellant to withdraw the plea of guilty to Count 
I: that immediately prior to the imposition of sentence, 
appellant’s then counsel informed him that the Judge had 
again denied such motion. Appellant further stated that 
he is not legally or factually guilty of any of the offenses 
alleged in the indictment against him, and to fail to permit 
him to withdraw his plea of guilty to Count I and to vacate 
the sentence imposed upon him, would deny him his day in 
Court, would result in manifest injustice, and in a mis- 
carriage of justice. (The foregoing appears in the uncon- 
troverted affidavit filed by appellant in the District Court 
(JA 9). Corroboration of the substance of appellant’s affi- 
davit is found in the affidavit filed by his former counsel, 
Murdaugh Stuart Madden (JA 11). Mr. Madden’s affidavit 
states that he made an oral motion for permission for the 
appellant to withdraw the plea of guilty theretofore en- 
tered by the appellant and to enter a plea of not guilty to 
the indictment. The affidavit of Mr. Madden further states 
that the motion made by him to permit defendant to with- 
draw his plea of ‘‘guilty’’ theretofore entered was based 
on the ground that for the first time counsel had definite 
medical proof available which would constitute a defense 
to the indictment, that the prosecutor orally opposed the 
granting of said motion, and the Court thereupon denied 
said motion. 

The District Court thereafter in open Court imposed a 
sentence on appellant of five months and a $500.00 fine, with 
a stay of execution until June 17, 1960. 


A few days after imposition of sentence, and prior to 
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incarceration of appellant, he employed present counsel. 

On June 10, 1960, appellant, through present counsel 
filed a motion to vacate the sentence, and for leave to per- 
mit appellant to withdraw his plea of ‘“‘guilty’’ theretofore 
entered to Count I of the indictment, and to enter a plea 
of “‘not guilty’? on the grounds that appellant (1) had 
orally moved for such permission prior to the imposition 
of the sentence upon him because he was not guilty of the 
charges alleged against him, (2) that he had a factual and 
legal defense to the indictment, and (3) to permit the sen- 
tence and judgment to stand would result in manifest in- 
justice and in a miscarriage of justice. Said motion was 
accompanied by the affidavits of appellant and his former 
counsel (JA 9-12). 

The said motion was set by the District Court to be heard 
on June 17, 1960. Present counsel came to Court on that 
date prepared to proceed with a hearing on said motion but 
the Court continued such hearing until June 24, 1960 at 
the request of the Government (JA 13). The Government 
requested said continuance for the purpose of calling for- 
mer counsel as its witness. 

On June 24, 1960 the District Court took testimony pre- 
sented on behalf of the prosecution. The prosecution called 
as witnesses, Mr. Madden, former counsel for appellant, and 
Edward A. Garrett, probation officer of the District Court. 


Mr. Garrett testified that he was present in the chambers 
of Judge Morris on June 3, 1960 and prior to the imposi- 
tion of the sentence, at which time Mr. Madden and Mr. 
Hitz were also present (JA 21); that he was there at the 
request of the Court; that a discussion took place between 
Judge Morris, Mr. Madden, and the witness. In answer 
to a question of the prosecutor, Mr. Garrett testified that 
“The Judge had stated to me upon my arrival, that Mr. 
Madden was asking that he be permitted to withdraw the 
plea of guilty, and the Judge had indicated that he didn’t 
think that that was appropriate under the circumstances. 
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The Judge asked you if you cared to make any comment, 
and I recall your comments were to the effect that if such 
a motion were made you would oppose anything of that 
nature, and the Judge stated to Mr. Madden that he 
wouldn’t entertain any such thing as changing the plea of 
guilty to not guilty’’ (JA 22). The witness further testi- 
fied in answer to a question of the prosecutor, ‘‘I believe 
Mr. Madden stated to the Judge that he felt there was in- 
formation in the medical report which could now be used 
as a defense for the defendant’? (JA 22). The witness 
further testified in answer to a further question of the 
prosecutor, ‘‘When you arrived, did Judge Morris by way 
of summary tell you that Mr. Madden had made or was 
then making a motion to withdraw his plea?’”’ And the 
witness answered, ‘‘I don’t recall that the Judge used any 
such language as that. My recollection is that he said he 
was somewhat surprised that Mr. Madden was there now 
asking that the plea be withdrawn’”’ (JA 23). The witness 
further testified in answer to what occurred in the second 
conference in the chambers of Judge Morris on June 3, 
1960, and prior to sentence that ‘‘the Judge did say he was 
not going to let Mr. Madden change that plea to not guilty, 
that we were going ahead with the sentence’’ (JA 27). In 
answer to a further question of the prosecutor: ‘‘Q. When 
Judge Morris asked my view on this matter of the with- 
drawal of the plea upon my arrival in his office at shortly 
before two o’clock, did he state that I was opposing the 
withdrawal of the plea or that I would oppose it if such 
a proposal were made,”’ the witness testified, ‘I may not 
specifically answer to you what you stated except the tenor 
of your remarks was that you would be opposed to any 
change of plea’? (JA 27); that shortly thereafter at two 
o’clock on June 3, 1960, the appellant was sentenced in open 
court. 


The District Court, at the time of hearing the written 
motion filed by present counsel, stated with reference to 
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what occurred on June 3, 1960, as follows: ‘‘There was a 
discussion by Mr. Madden that the plea of guilty should 
be withdrawn, and he asked me if that could be done, and 
I told him that I wouldn’t favor such action because nothing 
had been said to me except that incarceration would jeop- 
ardize his life, and it was for that reason that he had 
resisted the imposition of the sentence that we had dis- 
cussed, and I didn’t think that a change of plea on the 
basis of the hospital report would be justified’? (JA 29). 
The District Court further stated that at this time “ There 
is no doubt about it, he (Madden) was anxious to get me 
to agree that I would permit a change of plea, and I did 
not agree to that’’ (JA 30). 

Murdaugh Stuart Madden was called as a witness by 
the prosecution. He testified he was a member of the bar 
of the District Court; that he was a counsel for appellant 
up to and including the time he was sentenced in open Court 
on June 3, 1960, and did not represent appellant after that 
time: that he filed his affidavit in this case (JA 30); that 
he, Madden, as stated in his affidavit, made a motion prior 
to sentence in the Judge’s chambers for permission for ap- 
pellant to withdraw his plea of guilty; that appellant was 
not present at that time (JA 30); that prior to sentence, 
appellant instructed witness to attempt to get his plea 
withdrawn so that appellant could go to trial ( JA 32). 

On cross-examination, the witness testified that as stated 
in the affidavit filed by him, he made the motion for per- 
mission for appellant to withdraw his plea of guilty, be- 
cause as a lawyer the witness became aware he had a 
defense to the indictment (JA 33). The witness further 
testified that he went into the chambers of Judge Morris 
about a quarter before two on June 3, 1960, and prior to 
sentence, and said to the Court: 


‘Your honor, as an officer of the Court, I feel it is 
my duty at this time, although I realize it’s late and 
it?s a last-minute thing, but I feel it my duty as an 
attorney and an officer of the Court to ask permission 
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to withdraw the plea of guilty heretofore entered and 
substitute a plea of not guilty”? (JA 33). 
The witness then testified he told the Court what he felt 


were the reasons for withdrawal of the plea of guilty; that 
the prosecutor came into the Judge’s chambers, that the 
witness gave the prosecutor a summary of what had tran- 
spired, that the prosecutor opposed the granting of the 
motion to withdraw the plea of guilty, and the Judge 
denied said motion (JA 35). The witness further testified 
that one of the reasons he made the aforesaid motion was 
because he was convinced at that time that appellant had a 
defense to the count to which he had pleaded guilty (JA 36). 
Upon conclusion of the testimony and argument of coun- 
sel, the Court again overruled appellant’s motion for leave 
to withdraw his plea of ‘‘guilty’’ to Count I, and to permit 
him to enter a plea of ‘‘not guilty’’ to such count, and to 
go to trial on the indictment; the Court also overruled the 
written motion to vacate sentence. This appeal followed. 


STATUTES INVOLVED 


Title 2, Section 192, U. S. Code: 


Every person who having been summoned as a witness 
by the authority of either House of Congress to give testi- 
mony or to produce papers upon any matter under inquiry 
before either House, or any joint committee established by 
a joint or concurrent resolution of the two Houses of Con- 
gress, or any committee of either House of Congress, will- 
fully makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under in- 
quiry. shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one month 
nor more than twelve months. As amended June 22, 1938, 
c. 594, 52, Stat. 942. 

Rule 32(d) Federal Rules of Criminal Procedure: 

A motion to withdraw a plea of guilty or of nolo con- 
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tendere may be made only before sentence is imposed or 
imposition of sentence is suspended; but to correct manifest 
injustice the court after sentence may set aside the judg- 
ment of conviction and permit the defendant to withdraw 
his plea. 

STATEMENT OF POINTS 


1. The District Court erred in refusing to permit appel- 
lant to withdraw his plea of ‘‘guilty’’ to Count I and to 
enter a plea of ‘‘not guilty’’ thereto, when such request 
was made by his counsel before sentence was imposed ; 
and especially when counsel advised the Court at the time 
that appellant had valid defenses to the indictment and to 
the Count to which he had pleaded guilty. 

9. The District Court erred in overruling the written 
motion to permit appellant to withdraw his plea of ‘‘guilty’’ 
to Count I, and to enter a plea of ‘‘not guilty’’ thereto, 
when such motion was made immediately after imposition 
of sentence and prior to commitment thereunder, and where 
said motion, the uncontroverted affidavits of appellant and 
his former counsel, and the testimony adduced by the prose- 
cution at the hearing on such written motion conclusively 
established that prior to imposition of sentence the appel- 
lant moved the Court for permission to withdraw said plea 
of guilty, and that appellant is legally and factually ‘‘not 
guilty’’ of the count to which he had pleaded guilty. 

3. The District Court erred when it denied appellant’s 
request for withdrawal of his plea of ‘‘guilty”” even if such 
request was first made in writing immediately after imposi- 
tion of sentence, and prior to incarceration thereunder, 
where it is clear that appellant has valid defenses to the 
indictment, and where denial of such request results in 
manifest injustice, and in a miscarriage of justice. 


SUMMARY OF ARGUMENT 
I 


The District Court committed reversible error in refusing 
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to permit appellant to withdraw his plea of ‘‘guilty’’ to 
Count I and to enter a plea of ‘‘not guilty”’ thereto, when. 
such request was made by his counsel before sentence was 
imposed: and especially when counsel advised the Court 
at the time that appellant had valid defenses to the indict- 
ment and to the Count to which he had pleaded guilty. 


a. A written “formal motion’? to withdraw the plea of 
‘senilty’’ prior to sentence was not mandatory, and 
former counsel could properly make an oral motion 
at that time. Even if the Court thought a written 
motion advisable at that time—to inform the Gov- 
ernment and the Court more particularly of the 
grounds for such a motion—sentencing should have 
been postponed for that purpose. 


Leave to withdraw plea of ‘‘guilty’’ prior to sen- 
tencing should be freely allowed. 


\ District Court should permit one accused to substi- 
tute a plea of not guilty and have a trial, if for any 
reason the granting of the privilege seems fair and 
just. 


Where. as here. the accused seeks to withdraw his 
plea of guilty before sentence, on the ground that he 
has a defense to the charge, the District Court should 
not attempt to decide the merits of the proffered de- 
fense by having a hearing, thus determining the guilt 
or innocence of the accused. Such a hearing would 
eo to the merits of the proffered defense and invade 
the province of the jury. 


The acensed has a fair and just reason for asking to 
withdraw his plea of guilty as shown by his affidavit, 
the affidavit and testimony of his former counsel, and 


the Senate Report which is part of the record. 
The accused, in requesting permission to withdraw 
his plea of ‘‘guilty’”? and to enter a plea of ‘‘not 
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guilty,” is not seeking a dismissal of the charges 
against him, but is merely requesting his ‘‘day in 
Court.’? He is legally and factually innocent and it 
would be a travesty on justice to permit his ‘‘guilty”’ 
plea to stand. 

II 


The District Court committed reversible error in over- 
ruling the written motion to permit appellant to withdraw 
his plea of ‘‘guilty’’ to Count I, and to enter a plea of ‘‘not 
guilty’? thereto, when such motion was made immediately 
after imposition of sentence and prior to commitment there- 
under, and where said motion, the uncontroverted affidavits 
of appellant and his former counsel, and the testimony 
adduced by the prosecution at the hearing on such written 
motion conclusively established that prior to imposition of 
sentence the appellant moved the Court for permission to 
withdraw said plea of guilty, and that appellant is legally 
and factually ‘‘not guilty’’ of the count to which he had 
pleaded guilty. 

a. The Government failed to urge or attempt to show 
that the defenses to the indictment were patently frivo- 
lous, or not valid, and therefore a hearing on the 
merits of the case was not justified. 


The Government filed no opposition to the written 
motion to vacate sentence and for leave for appellant 
to withdraw his plea of ‘‘guilty’’ to Count I, even 
though such motion alleged that appellant, prior to 
imposition of sentence, through his then counsel had 
orally moved for such permission on the ground appel- 
lant was “‘not guilty’’ of the offenses to which he had 
pleaded guilty, and that appellant desired to with- 
draw such plea. 


The Government made no attempt to controvert the 
affidavit of appellant that prior to sentence he asked 
his then counsel to request of the Court leave to with- 
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draw his plea of ‘‘guilty’? to Count I and to permit 
him to enter a plea of ‘‘not guilty’’ thereto because 
appellant was not factually or legally guilty of the 
alleged offense. 


d. The testimony of Mr. Madden clearly shows that ap- 
pellant, prior to sentence, instructed Madden to at- 
tempt to get permission for appellant to withdraw 
his plea of ‘‘guilty’’ to Count I, and that as a lawyer 
the witness was aware at that time that appellant had 
a defense to the indictment. 


The Government failed to controvert the affidavit of. 
former counsel for appellant which showed said coun- 
sel made an oral motion, prior to sentence, for per- 
mission for appellant to withdraw his plea of “guilty” 
to Count I on the ground that appellant had definite 
evidence available which would constitute a legal and 
factual defense to the charge to which he had pleaded 
**onilty.”” 


The testimony of Mr. Madden, former counsel for 
appellant, and Edward A. Garrett, probation officer of 
the District Court, both conclusively show that said 
former counsel, prior to sentence, requested the Dis- 
trict Court to permit appellant to withdraw his plea 
of ‘guilty’ to Count I and that he be permitted to 
enter a plea of ‘‘not guilty’’ to such count. 


pany 


The District Court committed reversible error in denying 
appellant’s request for withdrawal of his plea of ‘‘guilty”’ 
even if such request was first made in writing immediately 
after imposition of sentence, and prior to incarceration 
thereunder, where it is clear that appellant has valid de- 
fenses to the indictment, and where denial of such request 
results in manifest injustice and in a miscarriage of justice. 

a. Assuming appellant first requested leave to withdraw 
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his plea of ‘guilty’? promptly after imposition of 
sentence—and before his incarceration thereunder—it 
would be manifestly unjust, and a miscarriage of jus- 
tice to refuse such request when the uncontroverted 
affidavits of appellant and his former counsel, the 
testimony offered by the prosecution, representations 
of present counsel, and the Senate Committee Report, 
all state or show that appellant is not legally or fac- 
tually guilty of the indictment, or of the count to which 
he had pleaded guilty. 


Manifest injustice and a miscarriage of justice clearly 
occurred when the District Court overruled the writ- 
ten motion for leave to withdraw the plea of ‘‘guilty,”’ 
because at the hearing on said motion the Government 
did not dispute appellant’s claims of factual and legal 
defenses to the indictment, or the merits of same, nor 
did the Government urge that the proffered defenses 
were frivolous, but argued that defenses to the indict- 
ment should have no controlling effect on the disposi- 
tion of the motion. 


ARGUMENT 
ai 


The District Court committed reversible error in refusing 
to permit appellant to withdraw his plea of “onilty” 
to Count I and to enter a plea of “not guilty” thereto, 
when such request was made by his counsel before sen- 
tence was imposed; and especialy when counsel advised 
the Court at the time that appellant had valid defenses 
to the indictment and to the Count to which he had 
pleaded guilty. 

The uncontroverted affidavit of former counsel for appel- 
lant (JA 11) and his testimony (JA 30-39), together with 
the testimony of the probation officer (JA 16-28) clearly 
show that said former counsel made a request for leave for 
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appellant to withdraw his plea of ‘guilty’? under Count I 
and to permit him to enter a plea of ‘‘not guilty’’ thereto, 
and that such request was made to the Court prior to the 
time sentence was imposed on appellant. They further 
show that the prosecutor opposed the motion to withdraw 
the plea of ‘“‘guilty’’ and that the Court then acted on said 
request, and denied same. It was later stated by the prose- 
cutor in argument that former counsel did not make a 
‘‘motion’’ to withdraw the plea before sentence was im- 
posed, but conceded that there was a discussion to that 
effect (JA 15). 

There is no doubt as to what counsel had requested. As 
this Court has said in Perry v. United States, 90 U.S. App. 
D.C. 186, 188, 195 F.2d 37: 

“To say that this was not a motion is to attach some 
talismanic legal effect to the word ‘motion’ which en- 
ables it to pre-empt the field against all other expres- 
sions serving as well. This we are unable to do. A 


motion is an application to a Court for an order. 
* * * Substance, rather than the language and form, 
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determines the nature and effect of a motion. 

Here the request for withdrawal of the plea was made 
orally. It was neither objected to nor denied on the ground 
that it was not in writing. In any event, an oral motion to 
withdraw the plea was proper. Poole v. United States, 102 
U.S. App. D.C. 71, 74, 250 F.2d 396. 

It might be well to point out that in Poole, supra, the 
motion to vacate the sentence was filed some three years 
after sentence, and this Court granted relief. In the instant 
cast. in addition to the oral motion, present counsel filed 
the written motion within one week after sentence. 

It is respectfully submitted, that under this Court’s 
ruling in Gearhart v. United States, 106 U.S. App. D.C. 
970, 272, 273 F.2d 499 (1959), the Court below should have 
permitted appellant to withdraw his plea of ‘‘guilty’’ to 
Count I. This Court therein stated: 


«When. however, as here, the motion to withdraw the 
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plea is made before sentence is imposed this Court has 
interpreted the first clause of Rule 32(d) to set a more 
lenient standard. Where a guilty plea had been re- 
ceived from a defendant appearing without counsel, 
we said: ‘Leave to withdraw a guilty plea prior to 
sentencing should be freely allowed.’ Poole v. United 
States, 1957, 102 U.S. App. D.C. 71, 75, 250 F.2d 396, 
400. And the Supreme Court in broad dictum already 
had said that ‘The Court in exercise of its discretion 
will permit one accused to substitute a plea of not 
guilty and have a trial if for any reason the granting 
of the privilege seems fair and just.’ (This Court’s 
emphasis. Kercheval v. United States, 1927, 274 U.S. 
920, 224, 47 S. Ct., 582, 583, 71 L.Ed. 1009. These prin- 
ciples, we think, are controlling here.”’ 
“This is not to say that the District Court lacks all 
discretion in dealing with a motion of the present sort. 
But discretion must be exercised on the basis of sound 
information, soundly viewed. Where the accused seeks 
to withdraw his plea of guilty before sentencing, on 
the ground that he has a defense to the charge, the Dis- 
trict Court should not attempt to decide the merits of 
the proffered defense, thus determining the guilt or 
innocence of the defendant.’ 
«ce *® © Such a hearing would go to the merits of the 
proffered defense, and invade the province of the jury.”’ 
Appellant and counsel asserted and now assert posi- 
tively that he has a legal and factual defense to the count 
to which he pleaded guilty, and the Government does not 
deny this. The testimony and uncontroverted affidavits 
showed that appellant requested permission to withdraw 
the guilty plea prior to sentence. He is not seeking a dis- 
missal of the charges, but his day in Court. Attention is 
called to Ketering v. State (Ind.) 200 N.E. 212, 214, wherein 
that Court stated: 


“Tt is the policy of the law to give everyone charged 
with a crime full opportunity to assert his innocence 
in a court of justice. In the instant case, no harm could 
have resulted to society or to the state to permitting 
the withdrawal by appellant of his plea of guilty and 
to allow him to plead not guilty and make his defense. 
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If he was, in fact, guilty, the state would have the right 
to establish the fact. If innocent, he should not have 
been imprisoned for a long period of time * * *”’ 

It is settled law that counsel’s oral motion for leave to 


withdraw a plea of guilty is sufficient, and no ‘‘formal’’ 
motion is required to effect such relief. 

A proper request for leave to withdraw his plea of 
‘<enilty’* to Count I was made before imposition of sen- 
tence, and it was reversible error for the District Court 
to refuse to grant such a request. 


0 


The District Court committed reversible error in overruling 
the written motion to permit appellant to withdraw his 
plea of “guilty” to Count I, and to enter a plea of “not 
guilty” thereto, when such motion was made immedi- 
ately after imposition of sentence and prior to commit- 
ment thereunder, and where said motion, the uncontro- 
verted affidavits of appellant and his former counsel, 
and the testimony adduced by the prosecution at the 
hearing on such written motion conclusively estab- 
lished that prior to imposition of sentence the appellant 
moved the Court for permission to withdraw said plea 
of guilty, and that appellant is legally and factually 
“not guilty” of the count to which he had pleaded 
guilty. 

Although, under Gearhart, supra, the District Court 
should not attempt to decide the merits of the proffered 
defenses. thus determining the guilt or innocence of the 
appellant, present counsel did inform the Court of at least 
two valid defenses to the indictment. 

The Government failed to urge that the defenses were not 
valid. or that the defenses were frivolous. The Government 
filed no oppostion to the written motion for leave for appel- 
lant to withdraw his plea of ‘‘guilty’’ to Count I, and it 
made no attempt to controvert the affidavit of appellant 
which stated that he was not factually or legally guilty of 
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the offense to which he had pleaded guilty. The testimony 
offered by the Government at the hearing on the written 
motion shows that former counsel for appellant, prior to 
sentence, requested the District Court to permit appellant 
to withdraw his plea of guilty to Count I. The Government 
further failed to controvert the affidavit of former counsel 
for appellant, which showed said counsel made an oral 
motion, prior to sentence, for permission for appellant to 
withdraw his plea of guilty. 

Present counsel informed the District Court in argument 
upon the motion that the appellant’s physical condition at 
the time of the issuance of the subpoena on May 13, 1958, 
and what transpired between employees of the Senate Com- 
mittee and appellant negated the element of ‘‘willfulness,”’ 
which is an essential element of the offenses which which 
appellant is charged. Present counsel informed the Dis- 
trict Court of a second defense to the charge to which he 
pleaded guilty. This defense is that a conviction cannot 
legally be based upon a failure to comply with the telegram 
sent by the Committee Chairman in this case. The Senate 
report shows there was attached to the forthwith subpoena 
of May 13, 1958 a letter by the Chief Counsel to the Com- 
mittee advising appellant not to come to the District of 
Columbia as stated in said subpoena, and that said letter 
qualified and made uncertain the command in the said 
subpoena. 

The prosecutor argued to the Court that the merits of 
the defenses were not to be given controlling weight by 
any means in the motion for withdrawal of the plea of 
guilty and that if there should be an apparent possible 
defense at this time that it would [not] necessarily govern 
and control the situation (JA 41). 

There can be no question that the appellant had, and now 
has defenses to the count to which he pleaded ‘‘guilty,”’ 
and to the indictment. There is no doubt that counsel for 
appellant made a request, prior to sentence, for leave for 
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appellant to withdraw his plea of “‘guilty’’ to Count I, and 
enter a plea of ‘‘not guilty’’ thereto. This is corroborated 
by the testimony of Edward A. Garrett, a witness called 
by the Government (JA 21, 22, 23, 27). 

Therefore, the District Court committed reversible error 
in refusing to permit appellant to withdraw his ‘‘guilty’’ 
plea. See Gearhart, supra, and cases cited therein. 


saat 


The District Court committed reversible error in denying 
appellant’s request for withdrawal of his plea of 
“gnilty” even if such request was first made in writing 
immediately after imposition of sentence, and prior to 
incarceration thereunder, where it is clear that appel- 
lant has valid defenses to the indictment, and where 
denial of such request results in manifest injustice and 
in a miscarriage of justice. 

Assuming appellant first requested leave to withdraw his 
plea of ‘‘guilty’’ promptly after imposition of sentence— 
and before his incarceration thereunder—it would be mani- 
festly unjust, and a miscarriage of justice to refuse such 
request when the uncontroverted affidavits of appellant and 
his former counsel, the testimony offered by the prosecu- 
tion, representations of present counsel, and the Senate 
Committee Report, all state or show that appellant is not 
legaly or factually guilty of the indictment, or of the count 
to which he had pleaded guilty. 

No authority seems necessary to demonstrate that it 
would be manifestly unjust, and a miscarriage of justice 
to imprison a person under the circumstances in this case, 
especially where the Government did not dispute appel- 
lant’s claims of factual and legal defenses to the indictment, 
or urge that the proffered defenses were frivolous. Counsel 
believe that upon a trial the evidence will show that appel- 
lant is not guilty of the charges against him in the indict- 
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ment, but at least there is a strong probability that appel- 
lant has real defenses to said indictment. 

The hearing conducted in this case conclusively shows 
that appellant had a fair and just reason for asking to 
withdraw his plea of guilty to Count I, even if such re- 
quest were made for the first time after sentence, and prior 
to his incarceration thereunder. 

If it is considered that a motion to withdraw a plea of 
guilty after sentence is addressed to the trial court’s dis- 
cretion, such discretion is limited by the provision in Rule 
32(d) that a plea of guilty may be withdrawn after sen- 
tence when manifest injustice is shown. 

It is respectfully submitted that the District Court abused 
its discretion in not permitting appellant to withdraw his 
plea of guilty to Count I, and that manifest injustice was 
clearly shown in allowing the judgment to stand. 


CONCLUSION 


It is respectfully submitted that the judgment below 
should be reversed, and the cause remanded to the District 
Court with directions to vacate the judgment of conviction, 
to allow appellant to withdraw the plea of guilty and enter 
a plea of not guilty. 


Respectfully submitted, 


Myron G. Enruicn 
JosePH SiTNick 
401 Third Street, N.W. 
Washington 1, D. C. 
Attorneys for Appellant 
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appellant to withdraw his plea of ‘“‘guilty’’ to Count I, and 
enter a plea of ‘‘not guilty’’ thereto. This is corroborated 
by the testimony of Edward A. Garrett, a witness called 
by the Government (JA 21, 22, 23, 27). 

Therefore, the District Court committed reversible error 
in refusing to permit appellant to withdraw his “onilty’’ 
plea. See Gearhart, supra, and cases cited therein. 
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The District Court committed reversible error in denying 
appellant’s request for withdrawal of his plea of 
“guilty” even if such request was first made in writing 
immediately after imposition of sentence, and prior to 
incarceration thereunder, where it is clear that appel- 
lant has valid defenses to the indictment, and where 
denial of such request results in manifest injustice and 
in a miscarriage of justice. 

Assuming appellant first requested leave to withdraw his 
plea of ‘guilty’? promptly after imposition of sentence— 
and before his incarceration thereunder—it would be mani- 
festly unjust, and a miscarriage of justice to refuse such 
request when the uncontroverted affidavits of appellant and 
his former counsel, the testimony offered by the prosecu- 
tion, representations of present counsel, and the Senate 
Committee Report, all state or show that appellant is not 
legaly or factually guilty of the indictment, or of the count 
to which he had pleaded guilty. 


No authority seems necessary to demonstrate that it 
would be manifestly unjust, and a miscarriage of justice 
to imprison a person under the circumstances in this case, 
especially where the Government did not dispute appel- 
lant’s claims of factual and legal defenses to the indictment, 
or urge that the proffered defenses were frivolous. Counsel 
believe that upon a trial the evidence will show that appel- 
lant is not guilty of the charges against him in the indict- 
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ment, but at least there is a strong probability that appel- 
lant has real defenses to said indictment. 

The hearing conducted in this case conclusively shows 
that appellant had a fair and just reason for asking to 
withdraw his plea of guilty to Count I, even if such re- 
quest were made for the first time after sentence, and prior 
to his incarceration thereunder. 

If it is considered that a motion to withdraw a plea of 
guilty after sentence is addressed to the trial court’s dis- 
cretion, such discretion is limited by the provision in Rule 
32(d) that a plea of guilty may be withdrawn after sen- 
tence when manifest injustice is shown. 

It is respectfully submitted that the District Court abused 
its discretion in not permitting appellant to withdraw his 
plea of guilty to Count I, and that manifest injustice was 
clearly shown in allowing the judgment to stand. 


CONCLUSION 


It is respectfully submitted that the judgment below 
should be reversed, and the cause remanded to the District 
Court with directions to vacate the judgment of conviction, 
to allow appellant to withdraw the plea of guilty and enter 
a plea of not guilty. 


Respectfully submitted, 


Myron G. Exruice 
JosEPH Srrnick 
401 Third Street, N.W. 
Washington 1, D. C. 
Attorneys for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


(Grand Jury Impaneled on August 27, 1959. 
and Sworn in on September 1, 1959) 


Criminal No. 949-59 
Grand Jury Original (2 U.S.C. 192) 


Filed in Open Court, Oct. 20, 1959, 
Harry M. Hull, Clerk 
Unrrep States or AMERICA 
v. 


Eenest Marx Hice 


The Grand Jury charges: 
INTRODUCTION 


On May 22, 1958, in the District of Columbia, the Senate 
Select Committee on Improper Activities in the Labor or 
Management Field, of the United States Senate, was con- 
ducting hearings, pursuant to Resolutions 74, 88 and 221 
of the 85th Congress. 

Defendant, Ernest Mark High, individually and as pub- 
lisher of The Spotlight, was duly summoned as a witness 
by the authority of the United States Senate of the Con- 
gress of the United States, through its aforesaid Committee, 
to appear before that Committee in the District of Colum- 
bia, on May 22, 1958, and to give testimony and to produce 
certain papers, upon a matter under inquiry before that 
Committee. 
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COUNT ONE 


Defendant, having been duly summoned as aforesaid, did 
in the District of Columbia, on the said May 22, 1958, unlaw- 
fully fail and refuse so to appear to give testimony, and 
thereby willfully did make default. 


COUNT TWO 


Defendant, having been duly summoned as aforesaid, did 
in the District of Columbia, on the said May 22, 1958, unlaw- 
fully fail and refuse so to appear to produce the papers 
aforesaid, and thereby willfully did make default. 


Ourver GascH 
United States Attorney in and 
for the District of Columbia. 


A TRUE BILL: 
Foreman. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Charge Vio. 2 USC 192 


Filed Oct. 30, 1959, Harry M. Hull, Clerk 
Unirep States 
vs. 


Ernest Mark Hicu, Defendant. 


PLEA OF DEFENDANT 


On this 30th day of October, 1959, the defendant Ernest 
Mark High, appearing in proper person and by his attor- 
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ney Margaret Wallach, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 


Copy of indictment given to the defendant. 
Bond is set by the Court at $1,000.00. 


The defendant is granted 30 days within which to file 
motion to dismiss the indictment. 


The defendant is permitted to remain in the custody of 
counsel pending making of bond. 


By direction of 


Georce L. Hagar, Jr. 
Presiding Judge 
Criminal Court # 1 

Harry M. Huu, Clerk 
By H. G. Dopp 
Deputy Clerk 


Present: 
United States Attorney 
By Txomas O’Matiey 
Assistant United States Attorney 
Geratp Nevirr 
Official Reporter 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 


Charge Contempt of Congress 
Filed Feb. 26, 1960, Harry M. Hull, Clerk 


Unirep States 
vs. 
Ersest Marx Hicu, Defendant. 


WITHDRAWAL OF PLEA 


On this 26th day of February, 1960, the defendant Ernest 
Mark High, appearing in proper person and by his attor- 
ney M. S. Madden, in open Court withdraws his plea of not 


guilty to the indictment heretofore entered and pleads 
guilty to count one of the indictment. 

The case is referred to the Probation Officer of the Court 
and the defendant is permitted to remain on bond pending 
sentence. 

By direction of 


James W. Morris 
Presiding Judge 
Criminal Court + Four 
Harry M. Hutz, Clerk 
By Jouy J. Hamu 
Deputy Clerk 
Present: 
Untied States Attorney 
By Wo. Hrrz 
Assistant United States Attorney 
E. Romic 
Official Reporter 


a 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Criminal No. 949-59 
Filed May 13, 1960, Harry M. Hull, Clerk 


Unrrep States’ of AMERICA 


v. 


Ernest Marx Hic 


ORDER 


The defendant having pleaded guilty to the first count of 
the indictment on February 26, 1960, the Court having per- 
mitted the defendant to remain on bond during the period 
of the pre-sentence investigation, and it having been repre- 
sented by the defendant to the Court that imprisonment at 
this time would jeopardize the life of the defendant, the 
Court is of the opinion that it is necessary to obtain com- 
plete information concerning defendant’s present physical 
condition. It is, therefore, by the Court this 13th day of 
May 1960, 

Orperep That the bond be revoked and the defendant 
committed to the District of Columbia Jail, and that he 
forthwith be transferred to the District of Columbia Gen- 
eral Hospital for a period of not less than four days for 
examination to determine the present physical condition 
of the defendant. 

Ir Is Furruer Orverep That the Superintendent of the 
District of Columbia General Hospital furnish the Court 
as soon as possible with a report of the physical condition 
of defendant, as determined by such examination, with spe- 
cific information as to whether defendant’s life would be 
jeopardized by incarceration. 

Jas. W. Morris 
Judge 


6 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Filed June 8, 1960, Harry M. Hull, Clerk 


Unitep States oF AMERICA 
v. 


Ernest Mark Hice 


On this 3rd day of June, 1960 came the attorney for the 
government and the defendant appeared in person and? 
by counsel, Murdaugh S. Madden, Esquire. 

Ir Is ApsupcEp that the defendant has been convicted 
upon his plea of ? guilty of the offense of Violation of 
Section 192, Title 2, United States Code as charged * 
in Count 1 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or 
appearing to the Court, 

Ir Is Apsvpcep that the defendant is guilty as charged 
and convicted. 


1 Insert “by counsel” or “without counsel; the court advised the de- 
fendant of his right to counsel and asked him whether he desired to 
have counsel appointed by the court, and the defendant thereupon stated 
that he waived the right to the assistance of counsel.” Insert (1) 
“guilty,” (2) “not guilty, and a verdict of guilty,” (3) “not guilty, and 
a finding of guilty,” or (4) “nolo contendere,” as the case may be. 
3 Insert “in count(s) number ” if required. 4 Enter (1) sen- 
tence or sentences, specifying counts if any; (2) whether sentences are 
to run concurrently or consecutively and, if consecutively, when each 
term is to begin with reference to termination of preceding term or to 
any other outstanding unserved sentence; (3) whether defendant is to 
be further imprisoned until payment of the fine or fine and costs, or until 
he is otherwise discharged as provided by law. 5 Enter any order with 
respect to suspension and probation. ¢For use of Court wishing to 
recommend a particular institution. 
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Ir Is Apsupcep that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of * 

Five (5) months and to pay a fine of 
Five Hundred ($500.00) Dollars. 

Ir Is Apsupcep that® the execution of this sentence be 
stayed until June 17, 1960, at which time the defendant will 
surrender himself to the United States Marshal for the 
District of Columbia to be committed and to begin service 
of sentence. It is further adjudged that the defendant stand 
committed until payment of the fine. 

Ir Is Orverep that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 


Jas. W. Morais, 
United States District Judge. 


owner ee nnnn anne enn nnn nnn nner) 


Clerk. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Filed June 10, 1960, Harry M. Hull, Clerk 


Unrrep Srates or AMERICA 


vs. 

Ernest Mark Hicx, Defendant. 
MOTION TO VACATE SENTENCE AND FOR 
LEAVE TO WITHDRAW PLEA OF GUILTY 


Defendant, Ernest Mark High, moves the Court to vacate 
the sentence imposed upon him on June 3, 1960, and to 
grant him leave to withdraw his plea of ‘‘guilty’’ heretofore 
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entered to Count One of the indictment, and to enter a plea 
of ‘not guilty’’, and for grounds states: 


1. That prior to imposition of the sentence herein, de- 
fendant, through counsel, orally moved for permission to 
withdraw said plea of ‘‘guilty**, and among the grounds for 
such motion urged that defendant was ‘‘not guilty’’ of the 
offense charged, and that defendant desired to withdraw 
such plea. 


2. Defendant now states that he is ‘‘not guilty’’ of the 
offense to which he pleaded ‘*guilty’*. He has a valid legal 
and factual defense to such charge, and to permit the sen- 
tence and judgment herein to stand would result in manifest 
injustice and in a miscarriage of justice. 


3. There are attached hereto affidavits which are hereby 
made a part hereof. Reference is also made to Senate Re- 
port +2266 of the 85th Congress, which is also made a part 
hereof. 


4. If the relief prayed for herein be also available under 
Title 28, Sec. 2255, U. S. Code, the defendant hereby invokes 
the aid of said statute. 


5. And for other reasons to be urged at the hearing 
hereon. 
/s/ Mxyrox G. Exruice 
/s/ JoserH Srrnick 
Attorneys for Defendant High 
401 Third Street, N.W. 
Washington 1, D. C. 


CERTIFICATE OF SERVICE 


This is to certify that copy of the foregoing motion was 
served this 10th day of June, 1960, on the United States 
Attorney. 


/s/ Myron G. Eruica 
Myron G. Ehrlich 


9 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Filed June 10, 1960, Harry M. Hull, Clerk 


Unrrep States oF AMERICA 
vs. 


Ernest Marx Hicx, Defendant. 


AFFIDAVIT 


Eexest Marx Hicu, being first duly sworn, on oath de- 
poses and says: 

He is the defendant in Criminal No. 949-59; that when 
arraigned on the indictment herein he entered a plea of 
“not guilty’’ to said indictment; that on February 26, 1960, 


on advice of his then counsel, affiant withdrew his plea of 
“not guilty’’ and entered a plea of ‘‘guilty”’ to Count One 
of the indictment; that thereafter on May 13, 1960, he ap- 
peared before the Court who ordered the affiant committed 
to the D. C. General Hospital for a period not to exceed 
four (4) days for the purpose of having a physical exami- 
nation made of him; that by mistake the hospital authori- 
ties confined the affiant to the Psychiatric building; that he 
was thereafter moved out of the Psychiatric building to the 
Medical building for the purpose of having the physical 
examination referred to; that while at said hospital, and 
approximately ten (10) days later your affiant wrote a letter 
to his then counsel and requested said counsel to visit the 
affiant with reference to this case; that your affiant’s pur- 
pose in requesting counsel to visit him was to inform coun- 
sel that affiant wished to withdraw the plea of ‘‘guilty”’ 
theretofore entered and to again enter a plea of ‘‘not 
guilty’? because the affiant was not legally or factually 
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‘‘guilty’’ to the count to which he had pleaded ‘‘guilty”’; 
that shortly thereafter and while your affiant was still in 
said hospital undergoing the physical examination hereto- 
fore referred to, said counsel visited him and your affiant 
then told said counsel that he desired to withdraw said plea 
of ‘‘guilty”’ and again enter a plea of “‘not guilty’’ to Count 
One of the indictment because he was not legally or f actually 
euilty ; said counsel then told your affiant that he would see 
Judge Morris and request permission of the Court to per- 
mit affiant to withdraw such ‘“‘guilty’’ plea; that your affiant 
remained in said hospital undergoing the said physical ex- 
amination until May 28, 1960: that immediately upon re- 
lease from said hospital your affiant telephoned his counsel, 
Mr. Madden, and inquired regarding the result of said 
counsel’s promised request of the Court to permit the 
effiant to withdraw the plea of ‘‘guilty’’: that said counsel 
informed your affiant that he talked with Judge Morris on 
May 27, 1960, and that the Judge told said counsel that 
the Court would consider the matter of withdrawal of the 
‘“<euilty’? plea on June 3, 1960, and prior to imposition of 
sentence on the ‘‘guilty’’ plea: that thereafter on June 3, 
1960, said counsel informed your affiant that he had made 
an oral motion in the chambers of the Judge for permission 
for defendant to withdraw the said plea of ‘‘guilty’’ to 
Count One of the indictment, and to again enter a plea of 
‘not guilty’? to said Count; that he had made the said 
motion on the grounds that the defendant had definite evi- 
dence available which would constitute a legal and factual 
defense to the charge to which he had pleaded “‘guilty’’, and 
that the Court overruled said motion; that thereafter on 
June 3, 1960, and prior to imposition of sentence, counsel 
informed affiant that counsel could not in good conscience 
permit said plea of ‘‘guilty’’ to stand because affiant was 
not legally or factually ‘‘guilty’’, and that counsel would 
again see the Judge and request the defendant be granted 
leave to withdraw the plea of “‘guilty’’ to Count One; that 
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immediately prior to the Court imposing sentence upon 
affiant former counsel informed affiant that the Judge had 
again denied such motion. 

Affiant further states that he is not legally or factually 
“‘euilty’’ of any of the offenses alleged in the indictment 
against him, and to fail to permit him to withdraw his plea 
of ‘‘guilty’’ to Count One and to vacate the sentence im- 
posed upon him, would deny him his day in Court, result 
in manifest injustice, and in a miscarriage of justice. 


/s/ Ernest Marx HicH 
Ernest Mark High 


SUBSCRIBED and sworn to before me this 9th day of 
June, 1960. 
/s/ Syuvta C. Roor 
Notary Public, D. C. 


My commission expires August 31, 1964. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Filed June 10, 1960, Harry M. Hull, Clerk 


Unirep States oF AMERICA 
vs. 
Exnest Marx Hicu, Defendant. 


AFFIDAVIT 


Comes now Murdaugh Stuart Madden, formerly counsel 
of record for above defendant, and states that on Friday, 
June 3, 1960, in the Chambers of the Hon. Judge James 
Morris, and prior to imposition of sentence on defendant, 
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he made an oral motion for permission for the defendant, 
Ernest Mark High, to withdraw the plea of Guilty thereto- 
fore entered, and to enter a plea of Not Guilty to the indict- 
ment. Counsel argued the motion on the ground that for 
the first time he had definite medical proof available which 
would constitute a defense to the indictment; the prosecutor 
orally opposed the granting of said motion, and the Court, 
thereupon denied the motion. There was no stenographic 
report made of these proceedings. Thereafter, on the same 
day, defendant was sentenced in open court. 
/s/ Mcrpacen Stuart Mappen 

SUBSCRIBED and sworn to before me this 9th day of 

June, 1960. 


Katuryrn R. Beaty 
Notary Public 
My Commission Expires: June 14, 1964. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 949-59 
Filed: June 27, 1960, Harry M. Hull, Clerk 
Usrrep States oF AMERICA 
v. 


Erxest Mark HicH 
Washington, D. C. 
Friday, June 17, 1960. 
The above-entitled cause came on to be heard before Hon- 
orable James W. Morris, United States District Judge, at 
11:10 o’clock a.m. 
APPEARANCES: 
On behalf of the United States: 
Wauuum Hitz, Assistant U. S. Attorney. 
On behalf of the Defendant: 
Myron G. Exrtics, 
JoserH SITNICK. 
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PROCEEDINGS 
THE DEPUTY CLERK: The case of Ernest Mark High. 
MR. EHRLICH: Could I proceed, if your Honor please? 
MR. HITZ: I wonder if I could proceed, your Honor. 
THE COURT: All right, Mr. Hitz, what is it? 


MR. HITZ: We have been served with a copy of this 
motion to vacate and for leave to withdraw a plea of guilty 
and we do oppose this motion, and we would like to, in view 
of the unusual circumstances that are alleged in the motion, 
we would like to have testimony taken. 

Some of the testimony we would like to have taken is 
that of one of the affiants, who is Mr. Murdaugh Madden, 
the then former attorney for Mr. High, who is making this 
application now through other attorneys. 

I do not feel that this motion should or can proceed until 
we have some factual evidence, and necessary to it in my 
opinion is Mr. Madden who makes some allegations here 
which the Government certainly does not agree to and I 
feel should be explored by examination of Mr. Madden. 

I have particular reference to the fact that he charac- 
terizes a discussion that was held in your Honor’s chambers 
prior to sentence—he characterizes that discussion as a 
motion to vacate and withdraw, which certainly was not 
my understanding of that discussion, and I respectfully say 
I doubt very much if it was the purport that was attached 
to it by either the Probation Officer who was also present, 
or by even your Honor. 

THE COURT: Yes. 

MR. HITZ: Therefore, I think that goes to the very 
basis for this motion and is vital to its consideration. I, 
therefore, ask that the matter be continued until Mr. Mad- 
den is available and I suggest a week from today. 

MR. EHRLICH: When did you want it continued to? 


MR. HITZ: A week from today is my suggestion. 
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MR. EHRLICH: I can have no objection to the request 
of the United States Attorney if he says he has a desire to 
produce testimony ; however, I must remind the Court that 
today is the day when the defendant is supposed to be 
committed. 

Would your Honor permit him to remain on bail. 


THE COURT: I would have to do that if I extended it 
a week. I certainly would. 

MR. EHRLICH: I would like to say to the Court, if I 
may, that when Mr. Sitnick and I spoke to your Honor last 
Friday, I thought your Honor indicated that you considered. 
whatever it was Mr. Madden did, that Mr. Hitz is talking 
about, as a motion to withdraw. 


THE COURT: No, I do not see how you could have gath- 
ered that. It was a discussion such as we had had numerous 
times, ever since the matter had come in, in which the matter 
originally took the substantial form of objection on the 
part of Mr. High of being incarcerated on the ground that 
it would jeopardize his life; and the result was that I de- 
cided that he should be examined at the D. C. General 
Hospital, and revoked his bond so that he could be taken 
into custody and sent to that hospital for that examination. 

We discussed that thoroughly, and it was after that that 
Mr. Madden discussed with me that if he had known certain 
of the facts that he said was revealed by that examination, 
he would not have advised Mr. High to make the plea of 
guilty; and he made inquiry of me of how I thought it 
would be to withdraw the plea of guilty, and I told him 
I did not think it was a proper thing to do in the circum- 
stances, after we had discussed the question of what the 
sentence would be, and the whole question was whether or 
not he should be incarcerated or not. 

No, I could not say that I considered it a motion. The 
United States Attorney was not there, and it was purely 
ex parte; it was in my chambers; there was no formal 
action taken of any kind. 
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MR. EHRLICH: Well, if the Court pleases, you remem- 
ber I was not there, neither was Mr. Sitnick. 


THE COURT: No, I know you were not there. 


MR. EHRLICH: And the reason we filed a written mo- 
tion was because there was no record of what transpired in 
your Honor’s chambers. 

THE COURT: That is right, exactly. There had not 
been anything formally done. 


MR. EHRLICH: But I am, and the Court is, confronted 
with the affidavit of Mr. Madden who says that he did do 
the thing which I suggested in my motion. 


THE COURT: That is right, and he called it a motion. 

MR. EHRLICH: Yes, sir. 

THE COURT: And I think myself there is some need 
for further examination of him in that regard. 

MR. EHRLICH: I see. 

THE COURT: I think I will continue the matter for a 


week and continue the stay of Mr. High’s incarceration for 
one week 


* * * * * * * * * 


PROCEEDINGS OF JUNE 24, 1960 


MR. HITZ: There was a discussion, however, as Your 
Honor will recall, held in chambers on the second—or 
rather, on the third, of three pre-sentence conferences which 
Your Honor indulged in prior to performing the sentence. 
And that was not a motion, it couldn’t have been a motion 
to withdraw, for two reasons: 

First of all, the defendant wasn’t there. 

Second of all, if there was an attempt at that time to make 
a motion of this sort, it was ex parte because the Govern- 
ment wasn’t represented at the time that that thing was 
first undertaken, although Your Honor did call for me to 
come to chambers, and you then did ask me what would be 
my reaction to such a motion, if made. 
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‘And the entire discussion was of that sort, and it’s my 
recollection that Your Honor at that time stated that if 
such a motion were made that you would be inclined to 
deny the motion. 

You didn’t deny it because it wasn’t made. 


e e e . * o e ° 


EDWARD W. GARRETT 


a witness, called by the United States, having been first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HITZ: 

Q. Mr. Garrett, will you give your full name, please, and 
title? A. Edward W. Garrett, Chief Probation Officer of 
this Court. 

Q. Did you have occasion to supervise the pre-sentence 
investigation that was made of the defendant in this case? 


A. In my role as Chief Probation Officer I had supervision 
over the pre-sentence report prepared on this man. 


° ° e ° ° . ° . ° . 


BY MR. HITZ: 


Q. Mr. Garrett, without regard to the findings, the factual 
findings, and the recommendation of your office with respect 
to this sentence, I would like to invite your attention to sev- 
eral pre-sentence conferences that were held in Judge Mor- 
ris’ chambers in the last two months, and first of all, I 
would like you to state what is the practice of Judge Morris 
with respect to pre-sentence conferences, and I wonder if 
you would answer that briefly in the framework of whether 
or not they are held, who is present at those conferences, 
and then get back to this particular case, and state whether 
or not in this case there was a divulgence of the Judge’s 
thinking with respect to a possible sentence? A. To begin 
with, during the many years that I have been the Chief Pro- 
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bation Officer of this Court, it has always been the practice 
of Judge Morris, prior to the actual courtroom sentencing, 
to hold conferences in his chambers. Usually present are 
the Assistant United States Attorneys who have prosecuted 
the cases that are to be sentenced that particular week, and 
the counsel for the defendants. They are not necessarily 
present always at the same time, but during the course of 
the conference almost invariably they all are present to- 
gether. 

The Judge is present, and I am almost invariably invited 
to these conferences. 

Q. In those conferences has it been customary for there 
to be an exchange of views between the Judge and the prose- 
cutor and the Judge and the defense counsel with respect to 
the sentence? A. It’s my experience that Judge Morris has 
been most liberal in inviting the view of the various partici- 
pants in the conference to what is the best disposition to be 
made of any particular case, and in his comments about his 
planned disposition he has been quite liberal in stating what 
he thought would be his disposition. 


* . * * ad . * . 


BY MR: HITZ: 


Q. Can you recall when the first pre-sentence conference 
was had with Judge Morris? 


THE WITNESS: On the 13th of May, 1960, we had our 
first pre-sentence conference on the Ernest Mark High case. 


MY MR. HITZ: 


Q. Was that on a Friday, as is customary? A. I’m rea- 
sonably sure it was a Friday. 

Q. Was there a conference on this subject which you at- 
tended in Judge Morris’ chambers at which I was present 
and defense counsel was not present on that day? A. Yes. 

Q. And, subsequent to that, did Mr. Madden and another 
attorney come into the chambers and engage in a discussion 
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of Mr. High’s prospective sentence? A. I believe the answer 
could be a very definite ‘‘yes.”’ 

Q. Well, what is the answer? A. Discussion in the cham- 
bers— 

Q. No, is that so or not? A. Yes, the answer is yes. 

Q. Would you state what that discussion was after Mr. 
Madden and Mr. Wadden appeared for Mr. High in the 
chambers? A. Upon the appearance of Mr. Madden in the 
chambers, if my recollection is right, Mr. Wadden didn’t 
appear until some minutes later, I don’t know how many, 
but he wasn’t there at the time Mr. Madden first came to 
the chambers. 

Q. Then I will amend my question so as to include any- 
thing that was said when Mr. Madden was there. A. Dis- 
cussion was held between the Judge and Mr. Madden, in 
which you and I both participated, on the subject of a sen- 
tence to be imposed on Mr. High. 

The Judge informed Mr. Madden that it was his intention 
to sentence Mr. High to a term in jail unless there was defi- 
nite information that he was physically not able to with- 
stand imprisonment, and because of certain conflicting in- 
formation as to his physical condition, the Judge had 
determined that he would commit Mr. High to the D. C. 
General Hospital for a period of time for a complete physi- 
cal examination to establish definitely whether or not his 
physical condition was such that it would be dangerous to 
his life if he were to be sent to jail. 

The discussion then revolved around the order that the 
Judge was going to use in which to commit Mr. High to 
jail. I know the Judge told Mr. Madden that the sentence 
he planned to impose was six months and a $500.00 fine; 
that unless there was medical evidence that would convince 
him that if he imposed such a sentence it would be ex- 
tremely dangerous to the life of Mr. High, why, that would 
be his sentence. 

Q. Mr. Garrett, was the question of whether or not Mr. 
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High was well enough to undergo a sentence of jail initiated 
by Mr. Madden on his behalf, or by you, or by the Court, or 
by me? A. I suspect the contents of the pre-sentence report 
and certain attachments that were presented to the Court 
by the Probation Office from various doctors which gave in- 
formation about the condition of Mr. High, some of which 
were not too clear, and in the earlier part of the conference 
during the period when Mr. Madden was not present there 
was discussed with the Judge that the information that we 
were able to get about Mr. High’s physical condition wasn’t 
clear enough that you could make a determination either 
way, whether this man was so ill that to imprison him 
would be extremely dangerous, and in fact possibly fatal, 
as I recall one purported doctor had written, or made part 
of our record in any event; and the other extreme, where 
there is information that his illness may not be of such 
magnitude as would be dangerous to imprison him. 

In other words, there was no definite information avail- 
able to us to the exact condition of Mr. High. 


* * * * * * * * * * * * 


Q. Mr. Garrett, are you able to answer the question 
whether or not the representation that Mr. High was in 
such physical condition that he should not be given a jail 
sentence came from the defendant himself or his lawyer, 
or did it come from some other source—the original repre- 
sentation of ill health? A. The statements of the defendant 
to the Probation Officer had a great deal to do with the 
physical condition as we heard about it. Letters that were 
submitted on behalf of the defendant by presumably either 
the defendant or his lawyer, I won’t be positive— 

Q. Will you answer my question? First of all, do you 
understand my question? A. I think I do. 

Q. Will you please answer it as briefly as you can? 

Did it come from the defendant or his lawyer, or some 
other source? A. From the defendant and his lawyer, would 
be the basic source. 
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Q. On the 13th day of May was the sentence continued 
until some future time, Mr. Garrett? A. On the 13th day 
of May the Judge revoked the bond under which Mr. High 
was then released and committed him to the D. C. General 
Hospital for a physical examination without—he continued 
the matter for one week at that point, but it was continued 
beyond that. 

Q. Was Mr. High kept under observation by the hospital 
until some time, approximately the 28th of May, to your 
knowledge? A. Mr. High was in custody until the 28th 
of May, to my knowledge. I can’t answer too completely 
whether or not he was in the hospital all that time. 


Q. Did Judge Morris hold a pre-sentence conference on 
the morning of June 3rd? A. He did. 

Q. Were you there? A. I was. 

Q. Was I there? A. I’m sure you were. 

Q. And was Mr. Madden there? A. On June 3rd he was. 

Q. By that time had Mr. Madden been given a copy of 
the hospital report on Mr. High? A. Mr. Madden was fur- 
nished a copy of the hospital report on the afternoon of 
June 2nd. 

Q. Was the conclusion reached in the hospital report dis- 
cussed in that pre-sentence conference? A. On the morning 
of June 3rd the Judge, Mr. Madden, you and myself engaged 
in some detail the contents, discussing the contents of this 
hospital report. 

Q. What was the conclusion reached by the writer of that 
hospital report, with respect to whether or not it would be 
dangerous to Mr. High’s life to suffer a jail sentence? 


Q. After the first conference on that particular day, June 
3rd, were you again called to Judge Morris’ chambers? 
A. The morning conference broke up some time around the 
lunch hour period. I know we broke up and I went to lunch 
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and just before two o’clock I was told by my office the Judge 
wanted me up in his chambers again, and I arrived in the 
chambers, I would suspect, just before two o’clock, within 
five minutes of two, or something like that. 

Q. Was the sentence scheduled for two o’clock? A. Sen- 
tencing of Mr. High was scheduled for two p.m. on June 3rd. 

Q. When you got to Judge Morris’ chambers, who was 
present? A. Mr. Madden was there, and, of course, the 
Judge was there. 

Q. WasI there? A. I am not positive whether I got there 
before you. You were there within minutes, either before 
or after. You either were there or came in within a very 
few minutes after I got there. 

Q. Will you state what was taking place when you ar- 
rived? A. When I arrived the Judge announced that Mr. 
Madden had come to him and asked him about withdrawing 
the plea of guilty. 


* * * * * * * * * * * * 


Q. And then what took place? A. There was a conversa- 
tion in which the Judge, Mr. Madden and you engaged, and 
in which I did not participate. 

Q. Are you now able to state whether or not I was called 
in after you had already arrived? 

THE COURT: When you say ‘‘called in,’ you mean 
came in, don’t you? 

MR. HITZ: Well, I came in, but I came in because I was 
called in. 

THE COURT: Yes. 

MR. HITZ: Yes. 

BY MR. HITZ: 

Q. Do you recall whether or not I came in the room after 
you had already arrived by several minutes? A. I cannot 
answer that. I’m not sure whether you were there or 
whether you arrived after I got there. 

Q. Now, what was the discussion, if any, that took place 
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between those persons, that is, Judge Morris, Mr. Madden 
and myself? A. I have to, of course, rely on my recollection, 
but the general outline of it was that Mr. Madden had asked 
—the Judge had stated to me upon my arrival, that Mr. 
Madden was asking that he be permitted to withdraw the 
plea of guilty, and the Judge had indicated that he didn’t 
think that that was appropriate under the circumstances. 
The Judge asked you if you cared to make any comment, 
and I recall your comments were to the effect that if such 
a motion were made you would oppose anything of that 
nature, and the Judge stated to Mr. Madden that he 
wouldn’t entertain any such thing as changing the plea of 
guilty to not guilty. : 

Q. Do you recall whether or not Mr. Madden in that dis- 
cussion made reference to the medical report from the 
D. C. Hospital? A. I believe Mr. Madden stated to the 
Judge that he felt there was information in the medical 
report which could now be used as a defense for the 
defendant. 


Q. Did I make some comment to that statement by Mr. 
Madden? A. You or the Judge made mention of the fact 
that Mr. High had been invited to have a physical exami- 
ration made at the time when he was originally subpoenaed 
by Congress to appear, and that he had not availed himself 
of that opportunity. I don’t know whether I can attribute 
that to you or to Judge Morris, I’m not sure. I would be 
inclined to attribute it to you because I—I think you are 
the one that made that statement. 

Q. Have you stated all you recall on any comment that 
I may have made to Mr. Madden’s reference to the D. C. 
Hospital report? A. I can’t recall any other. 

Q. Let me ask you this direct question: 

Do you recall whether or not in that connection I stated 
that in the earlier conference on that day Mr. Madden was 
critical of the report because it was not strong enough in 
favor of Mr. High’s illness, to put it very briefly; that at 
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this second discussion Mr. Madden stated that he felt that 
the report was so strong that it would give him a medical 
defense to the case if he were permutted to withdraw his 
plea? 

Did a discussion to that effect take place, or did I state 
to that effect? A. I can’t honestly say that I recall such 
a statement being made. 

Q. You are not prepared to state that it didn’t happen? 
A. No, I am not prepared to say it didn’t happen. There 
was a good deal of discussion held. 

Q. When you arrived, did Judge Morris by way of sum- 
mary tell you that Mr. Madden had made or was then 
making a motion to withdraw his plea? A. I don’t recall 
the Judge used any such language as that. My recollection 
is he said in a somewhat surprised voice that Mr. Madden 
was there now asking that the plea be withdrawn. 

Q. Do you recall, Mr. Garrett, a conference that was had 
in Judge Morris’ chambers with Judge Morris several days 
ago, after this motion was filed, at which you were present? 
A. If my recollection is correct, it was probably two weeks 
ago today, I believe, I was asked to come to Judge Morris’ 
chambers, and if it is the occasion where Mr. Sitnick and 
Mr. Ehrlich were already there at the time I arrived—if 
that’s the occasion you refer to, I do recall that one. 

Q. Your answer to my question is yes? A. Yes. 

Q. Now, at that time, is it not true that you stated that 
it was your impression, and that) you agreed with a similar 
statement by Judge Morris and by me, that there was no 
request made by Mr. Madden on June 3rd to withdraw his 
plea, but that the subject of the withdrawal of the plea was 
merely under discussion? 

Did you not acquiesce in those views at that time in Judge 
Morris’ chambers? 


MR. EHRLICH: I object to that. I don’t know whether 
Mr. Hitz is arguing with his witness or— 


MR. HITZ: I’m cross-examining him. 
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MR. EHRLICH: —or cross examining his witness. 
MR. HITZ: Indeed I am. 


MR. EHRLICH: But if he is cross-examining his wit- 
ness, that’s not the way to ask the question. 

THE COURT: Well, I don’t know on what theory you 
are cross-examining Mr. Garrett, Mr. Hitz. 

MR. HITZ: Well, I will put it this way: lam attempting 
to refresh Mr. Garrett’s recollection at this point. 

MR. SITNICK: He doesn’t indicate that he doesn’t have 
any recollection of what transpired there, Your Honor. He 
hasn’t asked him what transpired. It seems to me that is 
the way to test his recollection. Then, if it’s exhausted of 
course he can ask a leading question. 


MR. HITZ: I will do that. I thought that would be 
objectionable, and, if it isn’t, I will go into that, and per- 
haps Mr. Garrett can tell us everything he recalls about 


what took place in this conference of approximately two 
weeks ago on the subject of the possible withdrawal of a 
plea. 


THE WITNESS: When I arrived at the chambers and 
heard that the matter being presented to the Judge at the 
moment was a request that they be permitted to file a motion 
to withdraw the plea, I am reasonably sure, Mr. Hitz I sat 
down in the chair and kept my mouth shut. 


BY MR. HITZ: 

Q. But did you hear what was being said? A. I, of course, 
heard what was being said. 

Q. And would you tell us what was being said? A. Mr. 
Ehrlich and Mr. Sitnick were discussing with the Judge the 
correctness of filing such a motion. It’s my recollection they 
were pointing out that they had certain defenses that justi- 
fied their filing a motion, that it wasn’t frivolous; that they 
were prepared to bring in information to the Court that 
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would justify the Court permitting the defendant to with- 
draw his plea of guilty. 

Q. I think it’s clear, Mr. Garrett, that either I didn’t make 
my question sufficiently clear or you misunderstood it: 

I am speaking of a conference, if one took place, after the 
motion was filed, and a matter of several days ago, perhaps 
a week ago—after the motion was filed. A. Well, my mis- 
take is that at that point I didn’t know the motion had 
formally been filed. 

Q. I see. I am speaking now of a conference at which 
Judge Morris, you and I, were the only ones present, after 
the motion was field, at which there was a discussion of the 
respective recollections of the Judge, you and myself, as 
to what had taken place when Mr. Madden discussed the 
matter of withdrawal of a plea. 

Do you remember such a discussion in Judge Morris’ 
chambers? 


MR. EHRLICH: If the Court please, if he is going to 


impeach his own witness, and indicate that what me said 
a few days ago was different from what he heard said some 
weeks ago, we are going to object to it, because at the best 
it would only neutralize the witness’ testimony. 


THE COURT: I don’t understand that he is doing that. 
He is asking what was said at a conference respecting what 
had taken place at this previous conference. 


MR. HITZ: That’s correct. And at the moment I am 
merely asking if such a conference took place. 


THE COURT: Yes. 


BY MR. HITZ: 

Q. Did such a conference take place? A. You are refer- 
ring to a conference last Friday morning in which Judge 
Morris, you and I sat down and discussed the Mark High 
case—yes, sir. 

Q. Yes, sir. 

Now, at that time, Mr. Garrett, did you state as you have 
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stated today that Judge Morris said to you on June 3rd in 
the afternoon shortly before two o’clock that Mr. Madden 
had just come into his office and had asked to withdraw the 
plea? Did you say that at that time to Judge Morris? 

MR. EHRLICH: I object. There can be no question now 
but that he is attempting to impeach the witness’ testimony 
by showing that a few days ago he said something else with 
reference to what Mr. Madden said or did in your office as 
distinguished from what he said a few minutes ago. 

THE COURT: Why is it different? 

MR. EHRLICH: Because he is ready to state now, or 
Mr. Hitz wants him to state now, that what he said a few 
days ago in your office with reference to what Mr. Madden 
did is contrary to what he said Mr. Madden did just a few 
minutes ago on the witness stand. 

THE COURT: Well, he did say it. 


MR. EHRLICH: I think Your Honor misunderstood me. 


THE COURT: I think you misunderstood the question. 
MR. EHRLICH: No, sir, I do not. May I make— 


THE COURT: He said in his affidavit that there had 
been a motion made, and there never was any motion made. 


MR. EHRLICH: No, sir, he is attacking the credibility 
of the witness Garrett. 


THE COURT: No, he is not. 


MR. EHRLICH: Well, then, I can’t understand the pur- 
pose of the question, if he isn’t. 


THE COURT: I can understand it. 


MR. EHRLICH: Well, let’s see if I understand the 
question: 

Are you asking him now what the Judge said to Mr. 
Garrett a few days ago when you and the Judge and Mr. 
Garrett were the only ones present? 
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MR. EHRLICH: Well, I object to that for a number of 
reasons, 


THE COURT: Well, I will state it in the record myself. 
MR. HITZ: Beg pardon, Your Honor? 

THE COURT: I say, I can state it in the record myself. 
MR. HITZ: Well, I wasn’t going to ask you to do so. 
THE COURT: No. 


MR. HITZ: But since you have made that statement, 
Your Honor, I would like for Your Honor to clear up this 
matter. 


THE COURT: Well, I won’t interrupt this to do it. 

BY MR. HITZ: 

Q. Mr. Garrett, getting back to the second conference on 
June 3rd, that’s the one shortly before two o’clock, did 
Judge Morris state to Mr. Madden that he was denying a 


motion or a request to withdraw the plea, or did Judge 
Morris say that if one was made he would not grant it? 
A. I don’t believe I can answer that question, Mr. Hitz, 
whether the judge did or did not make such a statement. 

May I enlarge on it, and say that the Judge did say he 
was not going to let Mr. Madden change that plea to not 
guilty, that we were going ahead with the sentence. 

Q. When Judge Morris asked my views on this matter 
of the withdrawal of a plea upon my arrival in his office 
at shortly before two o’clock, did he state that I was oppos- 
ing the withdrawal of the plea or that I would oppose it if 
such a proposal were made? A. I may not specifically 
answer to vou what you stated except the tenor of your 
remarks were that you would be opposed to any change 
of plea. 

Q. Then, shortly after two o’clock on June 3rd was the 
sentence of Mr. High held in this open courtroom? A. 
That’s correct. 
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Q. And Mr. Madden was present, was he? A. Mr. Mad- 
den was present, yes. 

Q. And you were present? A. I was present. 

Q. No motion was made on behalf of Mr. High to with- 
draw the plea of guilty, was it? A. I’m reasonably sure 
there was no motion made at that time. : 

Q. Well, you have seen the minutes of this particular pro- 
cedure in the record, have you not? That is, the sentence 
procedure? A. I read the transcription of the proceedings 
at the time of sentencing of High in this court, that’s 
correct. 

Q. And you have discussed that proceeding with me, have 
you not, since it has been written up, since you have read 
it? A. I have discussed it with you, yes. 

Q. Is it not true that the record reflects that there was 
no such motion made prior to sentence in the courtroom? 

Q. In the courtroom the record clearly doesn’t show any- 
thing that could remotely resemble a motion for withdrawal 
of plea. 


Q. And sentence was then imposed, was it, by Judge 
Morris? A. That’s correct. 

Q. Likewise, in the presence of Mr. Madden? A. Yes. 

MR. HITZ: I have no further questions, Your Honor. 

THE COURT: All right. 


CROSS EXAMINATION 


BY MR. EHRLICH: 


Q. Mr. Garrett, the conversations and conferences about 
which you have testified that occurred in Judge Morris’ 
office occurred prior to the time that the defendant was 
sentenced in this case; is that correct? A. Except for the 
last conversation which Mr. Hitz referred to that occurred 
a week ago. 

Q. Yes, I’m talking about the ones at which Mr. Madden 
was present, they occurred prior to the sentence in this 
ease? A. That’s right, yes. 
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* * * + * * * * ca * *. 


MR. HITZ: Your Honor, I would like now to invite Your 
Honor’s remarks as to what you were stating took place in 
your chambers when Mr. Madden was present, and this 
discussion of a plea took place. 

THE COUR7: Well, as I understood your questioning, 
it was to develop through Mr. Garrett what had taken place 
between me and Mr. Madden, and as Mr. Garrett stated, 
there was some discussion after the report from the hos- 
pital had been received, and after discussions had been 
made about my intention to impose a sentence that would 
include a term of incarceration as well as a fine. 

There was a discussion by Mr. Madden that the plea of 
guilty should be withdrawn, and he asked me if that could 
be done, and I told him I wouldn’t favor such action because 
nothing had been said to me except that incarceration would 
jeopardize his life, and it was for that reason that he had 
resisted the imposition of the sentence that we had dis- 
cussed, and I didn’t think that a change of plea on the basis 
of the hospital report would be justified. 

That’s substantially what took place. 

There was no motion made in the sense of a formal 
motion; no action by me other than this statement that I 
made that I would not favor it. 

MR. HITZ: And I wonder if I could ask Your Honor 
whether or not a request, as distinguished from a motion— 
if theire is any distinction—a request was made that the 
defendant be allowed to withdraw his plea? 

THE COURT: No formal request. It was more of a 
statement by Mr. Madden to the effect that had he known 
what had developed by this examination to be the case, he 
would not have advised Mr. High to plead guilty. And I 
said, ‘‘Well, you easily could have known that by submit- 
ting him for an examination as he was asked to do prior 
to the time this case arose,’’ and it didn’t appeal to me at 
all, frankly. 
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But there was no formal request, nor motion, or anything 
of that kind. 


There’s no doubt about it, he was anxious to get me to 
agree that I would permit a change of plea, and I did not 
agree to that. 


BY MR. HITZ: 

Q. Mr. Madden, your full name, please? A. Murdaugh 
Stuart Madden. 

Q. You are an attorney, and a member of this bar? 
A. Yes. 

Q. Did you represent Ernest Mark High until recently 
in this case? A. I represented him up through and until 
the completion of sentencing on the 13th of May; that is, 
the completion of sentencing in open court. 

Q. That was June 3rd, I believe? 


* * * * * * * * * e * 


Q. Now, Mr. Madden, you have filed an 
case, or at least you have executed one which was filed by 
subsequent counsel, in which you say that an oral motion 
for permission to withdraw the plea of guilty was made 
by you on behalf of Mr. High? A. Yes. 

Q. You recall the affidavit, of course? A. Yes. 

Q. Now, you state in there that what you characterize 
as a motion for permission to withdraw the plea was made 
in Judge Morris’ chambers just prior to imposition of sen- 
tence, do you not? A. Yes. 

Q. At that time Mr. High was not present, was he? A. No. 

Q. And I was not present, was I, at the commencement 
of that discussion, or whatever it was? A. Not at the com- 
mencement of it. 

Q. And then later on I came in, did I? A. Yes. 


Q. Do you know whether or not Judge Morris sent for 
me to come in shortly before two? A. Yes, he did. 
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Q. Did I arrive before or after Mr. Garrett, if you can 
recall? A. I can’t recall. 

Q. Was he there when you initiated this discussion? 
A. No. 

Q. Was he sent for? A. Yes. 

Q. Now, at that time, whether it be a motion or a dis- 
cussion or whatever, you had already been advised, had 
you not, that Judge Morris was going to impose a jail 
sentence upon Mr. High of five months? A. Yes. 

Q. And Judge Morris had already stated to you, had he 
not, that he was rejecting the contention of poor health such 
as would prohibit a sentence of jail? A. Yes. 

Q. And that he was going to sentence Mr. High despite 
those protestations of poor health? A. Yes. 

Q. And that based upon the findings and opinion from 
the D. C. General Hospital theretofore furnished the Court? 
A. Yes, that’s correct. 


tion, did we, several days ago, about this matter? A. Yes. 

Q. Mr. Madden, you have stated that you had the dis- 
cussion which you have charactérized as a motion in Judge 
Morris’ chambers on June 3rd after you had been informed 
of the jail sentence that would be imposed: 

Now, that information you had that Mr. High was about 
to be sentenced to jail, that was the reason, was it not, why 
you made that, or had that discussion, or motion, as you 
callit? A. Mr Hitz, of you are asking me, would the motion 
have been made it had not been made clear that Mr. High 
was facing a jail term, I don’t think the motion would 
have been made. But your question really was, was that 
the basis of the motion. The answer to that question is no. 
The basis of the motion was quite different. 

Q. The basis for the motion was different from what? 
A. Well, the basis for the motion, if you want me to go 
into that now— 


Q. Oh, I see what you mean. A. If you are asking me 
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would I have made the motion had Mr. High not been 
facing a jail term, the answer to that— 

Q. I will adopt that as my question. A. All right. 

Q. And the answer to that is yes. A. No, the answer to 
that is, I don’t think so. It’s problematical, but I don’t 
think the motion would have been made, had it not been 
made clear that Mr. High was facing a jail sentence. 

Q. I think that clears it up. 

Now, at the time that you had this discussion or, as you 
say, motion, in the Judge’s chambers, there had been a 
rather lengthy conference also in chambers that same morn- 
ing had there not? A. Yes. 

Q. And then you came out and talked to Mr. High, did 
you, after that first conference on June 3rd? A. Yes. 

Q. Did you inform him then that the Judge had rejected 
the claim of ill health and based on the hospital report, was 
going to go through with a jail sentence, and would so 
impose a sentence? A. I informed him that the Judge had 
rejected the hospital report and anticipated imposing a 
jail sentence, yes. 

Q. You say, ‘“‘rejected the report?’’ A. I mean, rejected 
the interpretation of the report; for instance, that I had 
put on it. He did not feel that the report supported the 
contention that had been made that serving time jeopardize 
Mr. High’s life. 

Q. Having so informed Mr. High, did he instruct you 
to attempt to get his plea of guilty withdrawn, so that 
he could go to trial? A. Yes. 

Q. Just how did he say that? A. I don’t remember. He 
said, do it, ‘Get in there and make the motion.”’ 


s bad ° s & * . * * a 


BY MR. EHRLICH: 

Q. Mr. Madden, you have read the affidavit which you 
filed in this case? A. Yes. 

Q. And you are making, according to the affidavit, a 
motion to permit the defendant to withdraw his plea, be- 
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cause you as a lawyer became aware that he had a defense 
to the indictment. Is that correct, sir? A. That’s what the 
affidavit says, and that’s correct. 

Q. And that’s a fact? A. That’s a fact, and I—because, 
as | am an attorney and an officer of the court, and because 
this matter boils down to a question of what is a motion or 
what isn’t a motion, I would request permission to amplify 
my answer and give under oath my recollection as to what 
I did do at the time. 

Mr. Garrett has testified as to what I did or didn’t do, 
and what everyone said, and I would like to give my ver- 
sion, Your Honor, as to what I did, and it’s up to somebody 
else to decide whether that’s a motion or something other 
{han a motion. 

I would reveal the facts as to what I did. 

Q. I will ask you: 

What did you do, sir? A. Well, I came back into Judge 
Morris’ anteroom approximately a quarter before two, on 
June the 3rd, and I went in, was shown in to see Judge 
Morris, and as best I can recollect now, I said to His Honor 
as follows: 

J said: 

“Your Honor, as an officer of the court, I feel it my duty 
at this time, although I realize it’s late and it’s a last- 
minute thing, but I feel it my duty as an attorney and an 
officer of the court to ask permission to withdraw the plea 
of guilty heretofore entered and substitute a plea of not 
guilty.”’ 

And then I commenced giving what I felt were the reasons 
at that time. They had generally to do with the existence 
of this medical report that had arrived the day before, and 
in connection with the medical report I said, and I repeated 
—and after Mr. Hitz came in I repeated again, that the 
significance of it was that for the first time there were 
witnesses available here in this jurisdiction that could not 
become available, and that changed the complexion of this 
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defense for this man, and I stated that I had had a terrible 
time earlier in contacting the doctors that had been in- 
volved in this case when it was kicking around before the 
committee. These New York doctors, one of them wouldn’t 
correspond, another wouldn’t even speak on the telephone, 
and so that when I advised Mr. High to plead guilty I was 
faced with the prospect of having no decent medical evi- 
dence available to use. 

And I also said that I didn’t think that the medical report 
should be interpreted the way it was obviously being inter- 
preted; that when you say it won’t necessarily kill a man, 
the question asked the hospital was not ‘“sWould it neces- 
sarily kill him?”’ 

So that the report to me didn’t say that everything 
would be all right. The report was not signed by any of 
the doctors that had examined Mr. High. The report, on 
page 2—and I would like to see a copy of it now so I can 
point out what I said at the time— 

(A document was handed to the witness by the Clerk.) 


THE WITNESS: The report on page 2, in the second 
paragraph from the bottom, has the statement by one of 
the doctors: 


“From this standpoint, incarceration would be 
harmful.’’ 

Then there is the statement: 

“On the other hand, one might agree that his mode 
of living with the many pressures of the publishing 
business is not to be recommended”’— 


I may be in the wrong section here, but there was an 
area that we discussed of whether or not there existed a 
typographical error, where it said ‘‘had it existed’’ and I 
thought the sentence in the report made no sense, syntax, 
or anything eles—had it been a misprint or typographical 
error it would have said it would be very dangerous to him. 

‘And at the morning conference I asked Mr. Garrett to 
please verify whether this was a typographical error, be- 
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cause, if it was, then we would ge going ahead on the basis 
of a report that everybody misunderstood. 

I said not—then Mr. Hitz said, and it sounded logical as 
he said it, he said: 

“<Now, you claim that it is his physical condition that’’— 

Well, I am not going to try to quote Mr. Hitz, but at any 
rate, there was argument from Mr. Hitz which represented 
to me an opposition of the position that I was trying to 
establish, and then Jeudge Morris— 

Oh, when Mr. Hitz came in, he came in late. When Mr. 
Hitz came in I brought him up to date on what had been 
happening, and gave a little summary of what I had said 
so far, and tried to impart to Mr. Hitz the flavor of what 
I was attempting to do, and Judge Morris said that—he 
denied it, he turned it down. 

I am not sure whether he used the term, because I can’t 
recall, I have no doubt, because Judge Morris has just 
stated he used the term, ‘‘I don’t favor it’’—there is no 


question about the result, he didn’t go along with it. 


Mr. Garrett testified that the Judge said that he wouldn’t 
entertain the motion. 


Now, I am quite sure that did not happen, because it 
would have been a novel thing, when I had made the motion, 
for the Court to have said he wouldn’t entertain it. If I 
hadn’t made the motion, but was just, as somebody—as 
apparently has tried to be established here—if I hadn’t 
made the motion, but was in there sort of seeking permis- 
sion to make a motion, which I wasn’t doing, I would see no 
purpose in it, and I don’t think the Court would have said 
<<T won’t entertain it,’? because that would have surprised 
me and I would now remember it had the Court said ‘I 
won’t entertain it,’? because it would have been out of 
context. 

As far as I am concerned, I went in there and urged very 
strongly that permission be granted. It wasn’t in writing 
and it wasn’t formal. I can’t under oath say whether I 
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used the words ‘‘I make a motion.’’ I am sure I used the 
term at least, ‘‘I request,” but there was considerable dis- 
cussion, it went right down the line, I argued it, Mr. Hitz 
was well up to date on it, and he opposed it and it was 
denied, and we came out into court and sentencing took 
place. 

That’s generally what I feel—I think the question of 
whether— 

Well, as I have just said, it wasn’t formal, It wasn’t a 
formal motion, and it surely wasn’t in writing. I have no 
real disagreement except with that one aspect of Mr. Gar- 
rett’s testimony, with what anybody has said on the sub- 
ject so far. 

Q. Mr. Madden, one of the reasons you were making 
what you now characterize as a motion for permission to 
withdraw a plea of guilty by the defendant, is because you 
were convinced at that time that he had a defense to the 
count to which he had entered a plea of guilty? A. Yes, I 
stated that. 


REDIRECT EXAMINATION 


BY MR. HITZ: 

Q. Mr. Madden, you didn’t express yourself in that way 
and say that to Judge Morris at the time that Judge Morris 
znd you were discussing the medical report in the first in- 
stance, and the impact that it would have upon sentence, 
did you? A. No, I wasn t making a motion in the morning. 
T wasn’t making a request in the morning. I wasn’t doing 
anything of the sort in the morning. 

In the morning all I did was complain that unless some- 
body checked out whether or not there was a typographical 
error in this report, and made darn sure that it meant what 
Mr. Garrett and the Court obviously felt it meant, which 
was contrary to what I thought it meant, unless that were 
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checked out that it would be wrong to continue on the basis 
of this report, and then I also pointed out that the word 
“necessarily”? was in here, and I also said, and I forgot 
this before—I also said that Mr. High had been told things 
that were somewhat quite contrary to what the doctors put 
in this report by these same doctors. 

So that it wasn’t simply what was in the report; it was 
doctors that had told Mr. High such things as, “Well, if 
my report doesn’t do it, I don’t know what will.”’ 

This is what I had heard from Mr. High. 

Tam not testifying as to whether anybody really told Mr. 
High that or not, mind you. I am saying this is what I 
heard from Mr. High, and this is what went into part of 
the thing, and I mentioned, not in this much detail. but I 
mentioned that there was some question about whether 
these doctors had actually put down everything in the re- 
port that they had told Mr. High they had been finding. 

But it all boiled down to my position, that here was a 
group of doctors that was going to be available in a trial 
here. 

Q. Well is it your testimony that you feel that the medical 
report from the D. C. General Hospital has supplied you 
with facts which would give you a medical basis for a de- 
fense to the case? A. No. And, Mr. Hitz, I went over that— 
you asked me that three times in chambers and I tried to 
explain each time that it was the availability—the availa- 
bility of doctors and medical evidence here that was the 
key to it. 

His physical condition, as far as I know it, at the time 
that these doctors examined him, wasn’t the key to this case. 
But these doctors talked about how long some of these 
things had lasted, from the purely physical examination 
that was given. 

Q. In your affidavit in this case, Mr. Madden, 

“<Counsel argued the motion on the ground that for the 
first time he had definite medical proof available which 
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would constitute a defense to the indictment.’”” A. That’s 
right. 

Q. And is it you testimony that you found that definite 
medical proof available as a defense in the D. C. General 
Hospital report? A. In the—yes, in the report, in the 
background material and the physical location of these 
doctors that were by this time so completely familiar with 
Mr. High’s condition, present and past, because some of 
these conditions, it seemed to me, at least—I am no doctor— 
were progressive conditions. They say as much, and I’m 
sure it’s true. 

Q. Now, you were furnished a copy of this on the second 
of June, were you not? Yes, sir. 

Q. About what time of day? A. I can’t recall. I think 
it was afternoon; if I recall, I sent down, or I came down 
and picked it up in the Probation Office. 

Q. It was, of course, in your possession, then, up through 
the time that you had the conference in the morning of the 
3rd with Judge Morris? A. Yes, sir. 

Q. And in that conference you did not assert that there 
was any grounds for a defense made known to you by reason 
of this report, did you? A. No. I came into that conference 
feeling that this report would have convinced the Judge 
that it would be dangerous for the man to serve time. 

I obviously read it differently than you read it and than 
the Court reads it or interpreted it differently. But I did 
come in with that feeling. 

Q. Well, what I am getting at is, Mr. Madden, that not 
only you read it differently than did I or did Judge Morris 
in the morning, but in the afternoon you read it differently 
than you read it in the morning. Isn’t that true? A. No, 
I don’t know— 

Q. Well, you didn’t assert to Judge Morris in the morn- 
ing that you had found a possible medical defense in the 
four corners of that document for the source of that defense, 
did you? A. No. I came in there and was given the word 
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that the medical report did not change the Court’s position 
one bit, and left there, and through various processes came 
to the conclusion that I should come back and make such a 
motion or request. 

Q. But in the morning you were making use of the report 
in order to try and keep the Judge from giving a jail 
sentence to Mr. High, weren’t you? A. If you mean I was 
arguing that I felt that the report supported or would sup- 
port the position that Mr. High should not serve time, ves, 
surely. 

Q. And you weren’t urging it for any other purpose at 
at that time, were you? A. No, I didn’t have in mind at 
that time the motion to withdraw the plea. If I had had it 
in mind at that time I would have made it. 

Q. Now, prior to the entry of the plea of guilty, you had 
Mr. High examined by a Washington physician, did you 
not? A. Yes, sir. 

Q. And what was his name? A. John Sullivan, I think. 

Q. Was he a doctor of your choice? A. He’s a friend of 
mine. I knew him, and have known him socially, and he has 
been connected with other cases, yes. 

Q. Are you unsure about his name? A. Well, I don’t 
have his report here. No, I am not. He has an office up— 

Q. You know what his name is, don’t you? A. Well, if it 
is John Sullivan—that’s my recollection—that’s his name, 
yes, sir. 

Tf you ask if he is a friend of mine, if I chose him, I 
answered yes. 

Q. You have had him examine Mr. High prior to the 
entry of the plea of guilty; is that correct, sir? A. That’s 
right. 

* * * ° * * * . * * * & 


MR. HITZ: I just have a conclusion that I would like to 
put to the Court. I have no further legal argument. I have 


made that. 
But I would like to point out to the Court and to this 
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record that there is no Judge on this court who has more 
formal procedures to arrive at a just sentence than Your 
Honor does. They are formal and they are informal. They 
are in your chambers. They give both sides of the case an 
opportunity to be heard. It is done in the presence of a 
representative from the Probation Office. If that officer is 
asked to and makes any suggestion to the Court, an oppor- 
tunity is given for it to be rebutted and argued, and there 
is no other Judge that I know on this bench or ever has 
been on this bench who adopts that procedure in every 
criminal case. 


It is time-consuming for Your Honor, it is time-consum- 
ing for the others. It is well worth while and it achieves 
justice in the long run. And I think it would be an impo- 
sition upon you as a Judge, and a travesty on justice, if 
those procedures can be entered into by the defendant and 
his lawyer and then finally, after he is told that “T am going 
to give a jail sentence,’’ that then, and two hours after that, 


he is allowed to come in, make a motion for a withdrawal 
of a plea. 


I think not only at that time Your Honor certainly was 
justified in stating that he would reject any such procedure 
of withdrawal, but I think Your Honor is perfectly justified 
now, and should deny this motion for a withdrawal at this 
time, and I think that this defendant is attempting to get 
several bites at that cherry and that it would be indeed a 
travesty on justice if he is permitted to withdraw this plea. 


Thank you. 


THE COURT: Mr. Hitz, there is one thing I am a little 
concerned about, and it is the only thing, and it hadn’t been 
mentioned to me up until this morning, and that is it is 
asserted now that this defendant is not guilty of the offense 
with which he is charged, for the reason that he was com- 
manded by a telegram to be present on the day that he is 
said to have defaulted, and that it has been held that that 
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is noi a sufficient notice or revival of a subpoena that had 
expired, or something of that kind. 

Now, nothing of that kind has ever been said to me, or 
anything that partook of that. 


MR. HITZ: I think I can help the Court on that and 
before I make answer to your inquiry I would like to point 
out to the Court and to the record that the merits of a 
defense are not to be given controlling weight by any means 
in a motion for withdrawal of a plea. 


THE COURT: Yes, I know. 


MR. HITZ: But I think that since the subject has been 
raised, that it might be well for me to say what I can on 
that subject. But I do not concede that even if there should 
be an apparent possible defense at this time, that it would 
necessarily govern and control the situation. 


THE COURT: It might not necessarily do it, but I would 
be somewhat more reluctant to deny a right to assert such 
2 defense if it is a well-taken defense. 


MR. HITZ: I am sure you would, Your Honor. 

I was in the case that Mr. Ehrlich said was decided some 
time ago, and I can recall the—do you recall the name of 
that case? 


MR. EHRLICH: Yes, James Russel Duke. I repre- 
sented the defendant and you prosecuted. 


MR. HITZ: Yes. 

Here is what the facts in the Duke case were: 

Duke was subpoenaed to appear before some congres- 
sional committee, and he finally absented himself from the 
country. He went up to Canada and hid out for quite a 
while. The date for the subpoena had expired, that is, the 
return date had passed. 

Ultimately Mr. Duke was located somewhere up in 
Canada and he was contacted by telephone by the com- 
mittee, and he said that he would return provided that they 
would send him a paid-up airplane ticket, and it was sent 
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to him in Toronto, as I recall it, and he never picked it up 
and he never did return. 

In that same conversation he was told that in addition 
to the ticket being sent that he would be notified by telegram 
when to appear, and he was notified, and that was tried 
before Judge Matthews here, who gave what I think is a 
much too strict interpretation of the applicable law, and 
it was that where a subpoena has expired, that it cannot 
be revived by a telegram. 

Now, I believe that to be in conflict with the reasoning 
and the holding in the Kamp case in this jurisdiction, in 
which there was a contest made at the trial of that case 
that the then House subpoena which is addressed to the 
Sergeant at Arms of the House, and it commands him to 
bring before the committee the particular person named 
who would be the witness; the contest was made that that 
command is to the Sergeant at Arms to do something, and 
not to the witness to do something, and therefore it is not 
a proper subpoena and therefore a person need not respond. 

The Court of Appeals rejected that proposition and said 
that the statute refers to summons, a person who having 
been summoned, and commits a default, shall be guilty. 

And it says that that statute does not require a subpoena 
at all; it merely requires an understandable direction to a 
witness to come on a particular day. 

Now, I think in the light of that holding, that Judge Mat- 
thews’ ruling in the Duke case was too strict a holding. 

That is that case. I remember it well. 

Now, in this case there never was a time when there was 
not a firm time and place set. 

In the Duke case there was a complete vacuum for a short 
time of a time and place. 

Now, that was the ruling of Judge Matthews, that you 
can’t revive it once it is terminated. 

In this case it was never terminated but it was postponed 
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from time to time until finally Mr. High never showed up 
at all. 

In other words, there is no hiatus here as in the Duke 
case. 

And the telegrams, of course, of continuance, and what- 
ever other means of notification, would fall within the 
Kamp case’s definition of a summons. 

MR. EHRLICH: I would like to slightly disagree with 
Mr. Hitz. I have here the Senate report in this High case, 
and apparently the defendant allegedly was subpoenaed 
to appear before the Senate Committee forthwith, on May 
13th, and just as obviously—and I am reading the exhibits 
—there were many telephone conversations that went back 
and forth between the defendant and people who worked 
there, and finally, not to the satisfaction of the employees 
of the Senate Committee—and now I will read the telegram 
to which Your Honor has reference, and which I mentioned 
this morning—this is a telegram signed by the Chairman 
of the Senate Select Committee on Improper Activities in 
the Labor or Management Field, addressed to the defend- 
ant, which says this; and the telegram is dated May 20, 
1958—which is seven days after the date in the subpoena. 

It says: 


‘“‘Pursuant to subpoena duces tecum served on you, 
you are hereby directed to appear in Room 101 Senate 
Office Building, Washington, D. C., at two p. m. on Thurs- 
day, May 22, 1958.’’ 

Signed by the Chairman. 

So, apparently, and we say it is a defense and successfully 
interposed in this court, that a telegram, as was sent in this 
case, cannot revive a subpoena which we say had expired 
because of various things that had occurred between the 
time that the defendant allegedly was supposed to appear 
in Room 101 and the day the telegram was sent. 

Now, that is what I sincerely and honestly believe to be 
a legal defense to this indictment, and I say it is one of the 
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legal defenses, and I say that I honestly believe it not 
only because Judge Matthews granted a directed verdict 
in that case, but because she didn’t do it on her own but 
because there was a former case in the District of Columbia, 
an Appellate case, which decided it, and she followed that 
Appellate case. 


I think perhaps I could be helpful if you will indulge me. 
The subpoena was a forthwith subpoena, and a letter accom- 
panied the subpoena. It wasn’t sent by mail but it was 
nevertheless a communication in the nature of a letter, 
which requested Mr. High to get in touch with a represen- 
tative of the committee in order to make an appointment 
for the production of his papers, and I will read from the 
reported citation on page 14. It states: 

‘‘May 13, 1958, a subpoena, Exhibit No. 1, to appear 
to testify and to produce records duces tecum, was served 
upon Mr. Ernest Mark High in Room 5611-12, Empire 
State Building, New York, New York. Accompanying this 
subpoena was a letter, Exhibits 2 and 5, on pages 7 and 8, 
to Mr. High giving him the option to produce the records 
called for in the subpoena at the New York City office of 
the committee.”’ 

That was a subpoena duces tecum forthwith returnable 
in Washington, and of course it was to his benefit that he 
be given the choice of choosing an alternative which was to 
seek permission to comply by doing something in New York 
City. 

THE COURT: Is that the subpoena he said was expired 
for a number of days before it was revived by telgram or 
sought to be? 

MR. HITZ: I put it, it was so. It must have been. It 
was a forthwith subpoena. 

MR. EHRLICH: Your Honor, I was reading from the 
Senate report, Report No. 2266 of the Eighty-Fifth Con- 
gress, Second Session. I got this at the committee. 
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THE COURT: Yes. But I mean, is that the subpoena? 

MR. EHRLICH: Yes, sir, that’s the subpoena. 

THE COURT: Well, if it does give him an option to 
submit it somewhere else, how do you say it lapses? 

MR. EHRLICH: The subpoena doesn’t give him that. 

THE COURT: The letter that accompanied it did, 
though, so Mr. Hitz says. 

MR. SITNICK: It was a forthwith subpoena, Your 
Honor. The telegram was nine days later. 


THE COURT: But he said a letter accompanied that 
subpoena which gave him the option to submit the papers 
that were called for to the New York office. 


MR. EHRLICH: If Your Honor please, this Senate re- 
port indicates no letter accompanying any subpoena. 


THE COURT: Well, Mr. Hitz must have something that 
indicates there was such a letter. I don’t imagine you got 


those out of the blue. 


MR. HITZ: Yes, I do. 

No, I didn’t. 

And if Mr. Ebrlich will turn to the reference that I just 
read, he will see that I read it correctly and that it is 
referred to as an exhibit in this very same document. 


MR. EHRLICH: Where is it? 


MR. HITZ: On page 4 under the notation of “May 13, 
1958.”’ 

‘‘Reference is made to the letter’”’”— 

In fact, I read this excerpt. It isn’t my recollection. I am 
reading from the very same report. 

MR. EHRLICH: I know, but there is nothing in this 
subpoena which gives him any option to do anything. This 
subpoena orders him to come forthwith to the Senate Office 
Building. 

Now, you are talking about some reference that has to do 
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with the chronology of proceedings against Ernest Mark 


High that somebody wrote in there who prepared this 
report, but the subpoena does not have any letter in it. 


MR. HITZ: Of course it doesn’t have a letter in it and 
nobody said it did have a letter in it. 


THE COURT: No, he said the letter accompanied the 
subpoena. 


MR. HITZ: Now, the letter that accompanies this sub- 
poena is found on page 7 of this same report, and it is 
Committee Exhibit No. 2. 

It is dated May 13, 1958, as was the subpoena, and 
directed to Ernest Mark High, the Spotlight, Empire State 
Building, New York, New York: 


**Dear Mr. High: 


«Confirming telephone conversation with Mr. Dunn of 
this staff, it is requested that an appointment be set up 
at the earliest possible time, preferably Wednesday, May 
14, 1958, for the purpose of interviewing you concerning 
the operations of the Spotlight. There is attached a 
subpoena duces tecum covering books and records of your 
organization. 


‘‘While it requires the forthwith production of these 
records in Washington, you are advised that at your 
option we will examine them at your office or at our New 
York office. 

‘‘Sincerely yours, 
“‘Robert F. Kennedy, 
“<Chief Counsel.’’ 


So this is what we have: 


We have a letter accompanying a subpoena which is a 
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forthwith subpoena. The letter gives him the option of 
arranging for the production of documents in New York 
City. Arrangements to do that were not fulfilled, and 
finally a telegram was sent out to Mr. High telling him 
that there was a—or that he should appear on the 22d 
in Washington, D. C., pursuant to the subpoena of May 
13th, which had been expanded and spread to cover this 
period. 


Then following the telegram of Mr. High stating that he 
was sending a letter giving the reasons for his requested 
continuance of two weeks, and then a reply telegram from 
the Chairman of the Committee in which he referred again 
to his earlier telegram and rejecting the continuance. 


Now, that certainly is sufficient summons under this 
statute and under the Kamp case, so that we have got a 
violation regardless of the subpoena. 


But the whole thing is one transaction, the subpoena the 
letter and the two telegrams form the summons. 


THE COURT: What was the default taken on? 


MR. HITZ: Well, then, on the 22d the defendant did not 
appear before the committee in Washington, D. C., and that 
is the charge that is in the indictment. 


RULING OF THE COURT: 


THE COURT: Well, it seems to me particularly in view 
of his requests for extensions of times, that he wouldn’t 
have much good faith in contending that there wasn’t any 
power to extend the original subpoena, and I don’t think 
that is much of a basis for contending that there was no 
default. 


I think I shall deny the motion to substitute the plea. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
United States of America 
v. 


Ernest Mark High, Defendant 
Criminal No. 949-59 
Filed Jane 24, 1960. Harry M. Hull, Clerk 
ORDER 


Upon consideration of the motion to vacate sentence and 
for leave to withdraw plea of guilty, filed herein by defend- 
ant, and upon consideration of the affidavits filed therewith, 
and arguments heard on said motion in open court, it is by 
the Court this 17th day of June, 1960, 


ORDERED, that the said motion be, and it is hereby 
overruled. 


Jas. W. Morris, Judge. 
Seen: W. Hitz, Assistant United States Attorney. 


Statement of Docket Entries 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA DIVISION 


United States of America 
v. 
Ernest Mark High 


Criminal No. 949-59 


1. Indictment for Vio. Title 2, U. S. Code 192. Filed Oct. 
20, 1959. 
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2. Arraignment Oct. 30, 1959. 


3. Plea to indictment: Not Guilty, Oct. 30, 1959; GUILTY 
to Count 1, Feb. 26, 1960. 


4. Motion to withdraw plea of guilty denied June 24, 1960. 

5. Trial by jury, or by court if jury waived, 

6. Verdict or finding of guilt, 

7. Judgment—(with terms of sentence) : Sentenced to im- 
prisonment for a period of 5 Months and to pay a fine of 


$500.00; the defendant to stand COMMITTED until pay- 
ment of fine. 

Execution of sentence stayed until 6-17-60 at which time 
the defendant will surrender himself to the U. S. Marshal 
to be committed and to begin service of sentence. MORRIS, 
J. June 3, 1960. 


APPEARANCE of Myron G. Ehrlich and Joseph Sitnick 
entered June 16, 1960. 


Motion to vacate sentence and for leave to withdraw Plea 
of Guilty continued until 6-24-60. Date set to begin service 
of sentence continued to 6-24-60. June 17, 1960. 


ORDER dated 6-17-60 continuing the date defendant is 
to begin service of sentence until 6-24-60, filed June 20, 1960. 
Motion of Defendant to vacate sentence and for leave to 
withdraw plea of GUILTY heard, argued and DENIED. 


ORDER DENYING MOTION of Defendant to vacate 
sentence and for leave to withdraw plea of Guilty, filed 
June 24, 1960. 


JUDGMENT AND COMMITMENT of 6-3-60, filed June 
8, 1960. 

8. Notice of appeal filed June 24, 1960. 
Dated June 27, 1960. 


Attest: Harry M. Hull, Clerk, by Helen M. Brosnan, 
Deputy Clerk. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


United States of America 
Vv. 


Ernest Mark High 
Criminal No. 949-59 
Filed June 24, 1960. Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Name and address of appellant: Ernest Mark High, 28 
Curley Street, Long Beach, New York. 

Name and address of appellant’s attorney: Myron G. 
Ehrlich and Joseph Sitnick, 401 Third Street, N.W., Wash- 
ington 1, D. C. 

Offense: Violation, Title 2, Sec. 192, U. S. Code (Con- 
tempt of Congress). 

Concise statement of judgment or order, giving date, and 
any sentence: Order of June 24, 1960, overruling motion to 
vacate sentence and for leave to withdraw plea of guilty. 
Sentence of 5 months imposed June 3, 1960. 

Name of institution where now confined, if not on bail: 
Custody of United States Marshal. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the above-stated judgment. 

Emest Mark High, Appellant. 
Myron G. Ehrlich and Joseph Sitnick, Attorneys for 
Appellant. 


Dated June 24, 1960. 


BRIEF FOR APPELLEE 
— 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,996) 


| 
Ernest Mark Hicx, | Appellant, 


v. 


Unrrep States or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


ited States 
| anne el eat hia Circuit 
5 yav- 7 1960 


Ourver GascH, 


oy dd, Siewt? United States Attorney. 


CLERK 


Cart W. BELCHER, 
Naruan J. Favrson, 
Assistant United States Attorneys. 
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No. 15,996 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was a motion to withdraw a plea of guilty made 
prior to sentence? 


2. If the answer to question one is in the affirmative, did 
the trial court abuse its discretion by denying the motion? 


3. Did the trial court err by denying a motion to with- 
draw a plea of guilty, after sentence had been imposed? 


Page 
Counterstatement of the Case ..........-..-2-eeeeeee wvwieiew ee ejeinejeisyere 1 
Statutes Involved ....-eeeeeeee 
Summary of Argument .............++ oe 
Argument: 


I. The Court Properly Denied Appellant’s Motion To Vacate His 
Plea Of Guilty 


(a) Proceedings Prior to Judgment and Commitment 
(b) Proceedings After the Judgment and Conviction Were Filed .. 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,996 


Ernest Mark Hicu, Appellant, 
Vv. 


Unrrep Srates or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


On October 20, 1959, there was filed in the District Court 
an indictment charging appellant with violation of 2 U.S.C. 
192 in that, on May 22, 1958, he unlawfully failed to appear 
before a United States Senate Committee in Washington, 
D. C., to give testimony (Count One) and to produce records 
(Count Two) as directed by a subpoena served upon him 
in New York City (J.A. 1-2). On October 30, 1959, appel- 
lant, with retained counsel present, entered a plea of not 
guilty (J.A. 2,3). On February 26, 1960, the aforesaid plea 
was withdrawn in open court and appellant, again with 
retained counsel present, entered a plea of guilty to Count 
One of the indictment (J.A. 4). The following colloquy 
took place: 


2 


Mr. Madden: May it please the Court, I am Mur- 
daugh Madden, defense counsel for Mr. High. And Mr. 
High desires to change his plea from not guilty to 
guilty on count one. The United States Attorney has 
agreed to drop count two at the time of sentencing. 

The Court: Mr. Hitz, is this the case you were repre- 
senting? 

Mr. Hitz: It is, Your Honor. I am in this case and 
I will drop count two at the time of sentence. 

The Court: All right. I take it this is satisfactory, 
then? 

Mr. Hitz: It is, Your Honor. 

The Court: You are charged in count one, the grand 
jury saying the defendant having been duly summoned 
as aforesaid did, in the District of Columbia, on the said 
May 22, 1958, unlawfully fail and refuse so to appear 
and give testimony and thereby willfully did make 
default? 

Do you understand that charge? 

The Defendant: I do, Your Honor. 

The Court: Well, did you do that? 

The Defendant: Yes, si, I did. 

The Court: And you wish to plead guilty to that 
charge? 

The Defendant: Yes, sir. 

The Court: And you do that freely and voluntarily? 

The Defendant: I do, sir. 

The Court: Without any compulsion or threat or 
promise or anything? 

The Defendant: Yes, sir. 

The Court: Do you understand fully the conse- 
quences of such a plea? 

The Defendant: I do, sir. 

The Court: You haven’t been made any promise or 
threat of any kind? 

The Defendant: None whatever. 

The Court: And you make the plea solely because 
you are guilty? 

The Defendant: I do, sir. 

The Court: You are satisfied with the advice and 
representation of your counsel? 

The Defendant: I am, sir. 

The Court: Take his plea, Mr. Clerk. 

The Deputy Clerk: Yes, sir. 

The Court: To count one. 
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The Deputy Clerk: Ernest Mark High, in Criminal 
case No. 949-59, in which you are charged with con- 
tempt of the House of Representatives, refusal to tes- 
tify, you wish to withdraw your plea of not guilty 
heretofore entered and enter a plea of guilty to count 


one of the indictment? 
The Defendant: I do. 


On or about May 13, 1960, as a result of Appellant’s repre- 
sentation to the court that imprisonment would jeopardize 
his life, the sentencing judge entered an order hospitaliz- 
ing appellant for the purpose of determining appellant’s 
then present physical condition (J.A.5). Upon receiving the 
hospital’s report, the trial judge on June 3, 1960 in accord- 
ance with his long standing practice and his concern regard- 
ing sentences in criminal cases, held a pre-sentencing morn- 
ing conference in his chambers. No reporter was present. 
At that time he advised appellant’s counsel (appellant was 
not present) that he intended to sentence appellant to 
prison. Counsel then proceeded to the hospital and informed 
appellant of the judge’s proposed course of action. There he 
was advised by appellant to immediately seek to withdraw 
his plea. Counsel returned to an afternoon pre-sentence con- 
ference and ‘‘made inquiry [of the judge] of how [the 
latter] thought it would be to withdraw the plea of guilty”’ 
(J.A. 14). The judge informed him that he ‘‘did not think 
it was a proper thing to do in the circumstances after [they] 
had diseussed the question of what the sentence would 
be, and the whole question was whether or not he should 
be incarcerated or not’’ (J.A. 14). In fact no motion was 
made (J.A. 26). According to the trial judge the follow- 
ing took place: 


‘‘Well, as I understood your questioning, it was to 
develop through Mr. Garrett what had taken place 
between me and Mr. Madden, and as Mr. Garrett stated, 
there was some discussion after the report from the 
hospital had been received, and after discussions had 
been made about my intention to impose sentence that 
would include a term of incarceration as well as a fine. 

‘There was a discussion by Mr. Madden that the plea 
of guilty should be withdrawn, and he asked me if 
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that could be done, and I told him I wouldn’t favor 
such action because nothing had been said to me ex- 
cept that incarceration would jeopardize his life, and 
it was for that reason that he had resisted the imposi- 
tion of the sentence that we had discussed, and I didn’t 
think that a change of plea on the basis of the hospital 
record would be justified. 

<““That’s substantially what took place. 

“There was no motion made in the sense of a formal 
motion; no action by me other than the statement that 
I made that I would not favor it. 


* ae ° ° s Sd ° . a 


‘No formal request. It was more of a statement 
by Mr. Madden to the effect that had he known what 
had developed by this examination to be the case, he 
would not have advised Mr. High to plead guilty. And 
I said ‘Well, you easily could have known that by 
submitting him for examination as he was asked to 
do prior to the time this case arose,’ and it did not 
appeal to me at all, frankly. 

“But there was no formal request, nor motion, or 
anything of that kind. 

There is no doubt about it, he was anxious to get 
me to agree that I would permit a change of plea, 
and I did not agree to that” (J.A. 29, 30) (Emphasis 
supplied). 


Counsel for appellant testified’ that if it had not been 
made clear to him by the judge that his client was facing a 
jail term, he would not have made the alleged motion to 
withdraw the plea (J.A. 31, 32) and that he never urged 
any action upon the court in the morning pre-sentence con- 
ference nor was it in his mind at that time (J. A. 38, 39). 

Appellant had also been examined by a doctor of his own 
choice prior to the entry of the guilty plea (J.A. 39). At 
the time of the morning pre-sentence conference, counsel 
admitted that he did not assert that there were any grounds 
for a defense made known to him by reason of the hospital 
report which had come into his possession prior to that 
morning (J.A. 38). No proffer of any substantive defense 
was made other than the discussion heretofore referred to. 


1 At the hearing referred to infra, 


Sheen a 
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On June 8, 1960 appellant was sentenced to a term of 
imprisonment of five (95) months and ordered to pay a fine 
of $500.00 (J.A. 6, 7). At that time no motion to vacate 
the plea was made. On June 10, 1960 appellant, through 
new attorneys, filed a written motion to vacate sentence 
and for leave to withdraw the plea of guilty (J.A. 7, 8). 
A hearing was conducted on this motion on June 24, 1960 
at which time the testimony of Edward W. Garrett, Chief 
Probation Officer and Murdaugh Stuart Madden, Esquire, 
appellant’s original counsel was taken. This motion was 
denied after full argument which included a statement as 
to appellant’s intended proposed defense. This appeal 
followed. 


STATUTES INVOLVED 
Title 2, Section 192, U.S. Code provides: 


‘“<Eyvery person who having been summond as a wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months. As amended June 2, 1938, c. 594, 
52, Stat. 942. 


Rule 32(d) Federal Rules of Criminal Procedure provides: 


A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is im- 
posed or imposition of sentence is suspended; but to 
correct manifest injustice the court after sentence may 
set aside the judgment of conviction and permit the 
defendant to withdraw his plea. 
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SUMMARY OF ARGUMENT 


No motion was made to withdraw a plea of guilty prior 
to sentence. The plea had been freely and voluntarily 
made. Only upon ascertaining at a presentence confer- 
ence that the trial judge intended to impose a prison sen- 
tence, was inquiry made regarding the plea. And then 
only in relation to the interpretation of a hospital report 
reflecting appellant’s physical condition. Assuming argu-- 
endo, that a motion had been made, the facts before the 
trial judge would not have warranted setting aside the plea. 

The formal written motion made after sentence and upon 
which a hearing was held and testimony taken, was properly 
denied for it clearly showed that no manifest injustice was 
being done to appellant. 


ARGUMENT 
I 


THE COURT PROPERLY DENIED APPELLANT'S MOTION TO 
VACATE HIS PLEA OF GUILTY. 


(a) Proceedings Prior to Judgment and Commitment 


The record is clear that prior to the entry of the judg- 
ment and commitment appellant, when entering his plea 
of guilty to one count of the indictment, had a full under- 
standing of the charges then pending before him; that 
he wished to plead guilty to those charges; that he did so 
freely and voluntarily and without compulsion, threat, or 
promise and with a full understanding of the consequences 
of entering such plea. He also stated that he made the 
plea solely because he was guilty and expressed satisfac- 
tion with the advice and representation of his counsel. 
These factors when taken in conjunction with appellant’s 
educated background and status in the business world 
clearly reflect that his actions were not those of a poor 
illiterate, unlearned in the law and the facts of life, being 
taken advantage of by either inexperienced or impulsive 
counsel but were the results of mature reflection. 

The record further discloses that despite the fact that his 
trial counsel attempts to base his actions to sentence upon 
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the ground that the hospital report gave him ‘“ammuni- 
tion’? upon which to predicate a defense, it does not prevent 
a positive inference to be drawn that this type of informa- 
tion could have been, as the trial judge pointed out, avail- 
able to appellant prior to the entry of the plea. In fact trial 
counsel testified upon the hearing that he had had appel- 
lant examined by a doctor of his own choice prior to the 
entry of the plea. It would follow therefore that that 
proposed defense which he contends he discussed with the 
sentencing judge was not something of which he was un- 
aware or of which he could not have been made aware 
long prior to and up to the time his client in no uncertain 
language advised the court that he was guilty and that he 
wished to enter a plea of guilty freely and voluntarily. 
Counsel also stated at the hearing that he never had it 
in his mind to seek a withdrawal of the plea of guilty 
until during the discussions regarding appellant and the 
possible punishment to be meted out to him. He did not 
feel that any efforts should be expended in attempting to 
withdraw a plea until he was made aware of a prison 
sentence. And this came only after he left the pre-sentence 
conference and repaired to the hospital where appellant 
had been sent in order to be physically examined so that 
the judge could clearly determine whether imprisonment 
would jeopardize his life. When he advised his client of 
the judge’s proposed action appellant said ‘‘get in there 
and make the motion’’. (J.A. 32.) The trial judge stated 
that no oral motion was made to him at the afternoon 
pre-sentence conference. He did not consider what counsel 
said to be a motion but solely an inquiry ‘‘of me of how 
he thought it would be to withdraw the plea of guilty”’, 
to which he replied he ‘‘did not think it was a proper 
thing to do in the circumstances, after we had discussed 
the question of what the sentence would be, and the whole 
question was whether or not he should be incarcerated 
or not.”? The only proposal in the nature of a possible 
defense discussed, assuming arguendo that a motion was 
made by Mr. Madden, was the difference of interpretation 
between him and the court of the hospital report. This, 
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we submit, even under Poole v. United States, 102 US. 
App. D.C. 71, 250 F. 2d 396 (1957), is not sufficient to 
permit appellant to withdraw his plea prior to the imposi- 
tion of sentence in the face of the statements which he 
made at the time the plea was made and accepted by the 
court. It is clear, therefore, from the record that appellant 
was not denied the assistance of counsel at the time of his 
plea or sentence; that no valid reason in law or in fact 
was submitted to the trial judge on pre-sentencing to justify 
2 motion to withdraw the plea, or even to entertain it at 
that state. Cf. Poole v. United States, supra. The Supreme 
Court in Kercheval v. United States, 274 U.S. 220, 224 
(1927) stated: ‘‘The Court in exercise of its discretion 
will permit one accused to substitute a plea of not guilty 
and have a trial if for any reason the granting of the 
privilege seems fair and just.’ This latter statement re- 
ferred to motions requesting such relief prior to the time 
of sentence. As we have shown above it is apparent that 
no legal showing was made which would permit appellant 
to come within that language. The mere fact of dis- 
appointment in sentence is not sufficient to justify relief. 
Cf. Monroe v. Huff, 79 US. App. D.C. 246, 145 F. 2d 249 
(1944); Thompson v. Huff, 80 U.S. App. D.C. 165, 149 
F. 2d $42 (1945). 


(b) Proceedings After the Judgment and Conviction Were Filed 


It is to be noted that almost immediately after the after- 
noon pre-sentence session, appellant was arraigned in open 
court for the purpose of sentencing. No motion was made 
by him or by counsel at that time for leave to withdraw 
the plea of guilty which he had previously voluntarily and 
freely entered. This Court stated in McJordan v. Huff, 
77 US. App. D.C. 171, 133 F. 2d 408 (1943) : 


‘An accused moving to withdraw his plea after sen- 
tence is faced with the formidable barrier of having 


to show that his conviction was manifestly injust.”’ 
Federal Rules of Criminal Procedure 13(d), 18 U.S.C. 
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Having finally made his motion to withdraw the plea 
subsequent to the sentence, appellant failed to sustain his 
burden to show that his conviction was manifestly unjust 
in the light of the facts adduced surrounding the taking 
of the plea and the discussions at the pre-sentence confer- 
ence. Appellant’s attempt to set before this Court and 
the Court below his proposed defenses which consist, (1) 
of the fact that he was not factually or legally guilty of 
count one, i.e., that he unlawfully failed and refused to 
appear pursuant to subpoena because his physical condi- 
tion and ‘‘what transpired between employees of the Sen- 
ate Committee and appellant negated the element of will- 
fulness’’, and (2) that the letter attached to the subpoena 
‘made uncertain the command in the said subpoena’”’ 
must fail. Although Gearhart v. United States, 106 US. 
App. D.C. 270, 272 F. 2d 499 (1959), states that a District 
Court should not attempt to decide the merits of a proposed 
defense, on the record before it, the District Court had 
within its possession sufficient facts to justify a denial of 
the motion. In fact affirmative acknowledgment of guilt 
when appellant entered his plea in conjunction with the 
testimony taken at the hearing on the motion to withdraw 
the plea where trial counsel stated that undoubtedly the 
motion would never have been made if it weren’t for the 
fact that the trial judge had advised him that a prison 
sentence was in the offing clearly indicates that the defenses 
now sought to be interposed ‘are afterthoughts. It is 
apparent that Rule 32(d) has been fully complied with 
for no manifest injustice has been done because the under- 
lying factor motivating appellant’s action was the jail 
sentence instead of a fine. Cf. Monroe v. Huff and Thomp- 
son v. Huff, supra. 


CONCLUSION 


Wherefore, it is respectfully submitte 
ment of the District Court be affirmed. 


d that the judg- 


Outver GascH, 
United States Attorney. 


Cart W. BELCHER, 
Natuan J. PAvLson, 
Assistant United States Attorneys. 
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